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EMPLOYMENT LIABILITIES

l. TheLitigious Workforce

A. Employment rdlated lawsLits, while once very rare, have become commonplace in our
present society.

B. Employers are paying large sums as the result of charges of wrongful discharge,

discrimingtion, retdiation, and other smilar dams.

C. Asareault, many employersfind the processes of hiring, disciplining, or terminating an
employee to be very traumatic.

1. Indiscipline and termination, it is not uncommon for an employer to try to ignore a
mgor problem because of fear of being sued.

2. Thisoften resultsin a*bad employeg’ staying on the payroll.

D. Employers have the right to take action againgt problem employees but the processis
somewhat like handling dynamite -- it can be done but it should be done very carefully.

1. Usudly, employment lawsuits are not the result of what was done but, instead, how it
was done.

2. To protect themsdves, employers need to understand the issues involved in the
employer-employee reationship and develop (and follow) policies and procedures that
will minimize the chance of alawsuit and provide part of adefenseif oneisfiled.

. Employment at Will

A. Broadly sated, the lega doctrine of “employment at will” means the employer can
terminate the employment of any employee at any time, for any reason (good reason, bad
reason, or no reason), with or without notice. The employee dso has the right to terminate the
employment relationship at any time.
B. While employment a will seemsto remove liability from the employer for terminating an
individua, the employer must remember that legidation and court decisons have gresatly
eroded the employer’ s rights under this doctrine.

1. Based on this, the definition of employment at will needs to be expanded to say that the
employer can terminate an employee for any reason “except for anillegd reason or
where the employee has a property interest in his or her job.”

2. lllegd reasonsfor termination include terminating an employee because of protected
satus under federd or Sate law or retdiation for exercisng alegd right.

3. Property interest in ajob means that the employee has reason to believe there is some
guarantee of duration of employment, or that the job cannot be taken away without
some form of due process.
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[11.  Protected Status
A. Under Title VII of the Civil Rights Act of 1964 and later related legidation, it isillegd to
terminate an employee if any part of the reason for termination is based on the employee’s race,
color, reigion, sex, naiond origin, age, or disahility.
1. Incetan very limited Stuations, an employer may discriminate on the bagis of nationa
origin, religion, or sex where the employer can show that a bona fide occupationa
qudification (BFOQ) exids.
2. Inother gtuations, the limitations that come with age may prevent a person from
mesting job requirements, but age, in and of itsdf, should not be ajob requirement
except in the rare instances where it is dictated by law.
B. Itisdsoavidation to discriminate againg an individua during the hiring process because
of hisor her inclusion in one of the protected status groups.

IV. Retaliation
A. Employees have protection againg retdiation for exerciang legd rights such asfiling a
vaid workers compensation cdlaim, filing acomplaint with the Department of Labor for
dleged violaions of the Fair Labor Standards Act, filing adiscrimination compliant with
the Equal Employment Opportunity Commission, engaging in free speech, voting, and other
such actions protected by legidation or the Condtitution.
B. Employees dso have protection againg retdiation for carrying out legd obligations such as
jury service or military duty.

V. Property Interest

A. Anindividuad has aproperty interest in hisor her job when he or she has reason to believe
that there is some guarantee of duration of employment, or that the job cannot be taken away
without some form of due process.

B. A property interest, and thus an erosion of the employer’s at will rights, is often created
through “implied contracts’ resulting from verba statements by the employer or in
gatements found in documents, such a policy manuas, provided to employees.

C. Examples of satementsthat could create an implied contract include:
“Thisis a permanent pogition.”
“Your sdary will be $12,000 annualy.”
“Employees will only be terminated for just cause”
4. *“If you do good work, you have ajob until you retire.”
D. Rigidly stated disciplinary procedures, or lists of reasons for termination that appear to be
al inclusive, can aso creste a property interest in ajob.

E. To reduce the chance for creating a property interest in ajob, personnel policy manuas
should have a prominent, clearly worded statement that al employment is“at will” and that

w N e
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no contract exists between the employer and employee for any duration. The employment
gpplication form should dso contain an “at will” statement.
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DISCIPLINE AND TERMINATION

VI.  Typesof Discipline
A. Therearethree basic levels of discipline in the workplace — preventative, corrective, and
COercive.
1. Preventaive discipline incdludes dl steps taken to reduce the potentia for the
occurrence of employment related problems.
2. Corrective discipline includes the initia actions taken once a problem occurs.
3. Coercive, or punitive, disciplineisthefind step in the discipline process and involves a
negative consequence for failure to meet the standards set by the employer.
B. Theultimate goa of any form of discipline should be to avoid or correct a problem, not to
punish an employee.
C. Thekey to effective discipline is communication.
1. Communication with employees should be precise and clear — saying exactly what you
intended to say and saying it in such away that it will be understood by the employee.
2. Standards and expectations communicated to employees should be stated in terms that
are specific, observable, and measurable.

VII. Preventative Discipline
A. Preventaive discipline, as the name implies, isintended to keep problems from occurring.
B. Thisisthe softest form of discipline and redlly does not gppear to be discipline to
employees.
C. Thekey to effective preventative discipline involves communicating our expectations to our
employees during the interview process, employee orientation and training, and our day to day
contact with our employees.
1. During interviews and orientation, the supervisor needs to clearly define job duties and
performance expectations.
2. Traning should also reinforce how we expect things to be done and the levels of
performance that is expected.
D. Personnd manuas and other written materias provided to employees are dso part of the
preventative discipline process.
1. Thesenormaly define workplace rulesthat are part of the total workplace expectations
for employees.
2. Itisimportant to have employees acknowledge receipt of any such documents.
E. Feedback, god setting, and performance gppraisd are dl part of preventative discipline.
1. Recognizing good work is an excdlent way to reinforce desired behavior in employees.
2. Clearly communicating your performance expectations is also an essentia part of the
preventative discipline process.
3. Animportant rule to remember isthat if you are expecting a goecific result from an
employee, you need to State your expectations in clear, precise terms.

VIIIl. Corrective Discipline
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A. Corrective discipline includes those initid steps taken when a problem starts to occur
with an employee.
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VIII. Corrective Discipline (continued)
B. Atitsbasclevd, corrective discipline usudly involves an informa consultation with the
employee concerning the problem and what the employee must do to correct it.

1. Normaly, no forma documentation for the employee’ s personnd file is prepared a this
stege.
2. Itis, however, agood practice to prepare notes about the meeting, when it occurred, and
what was said. These notes should be kept in afile maintained by the supervisor.

C. Atitsnext levd, corrective discipline may involve aforma reprimand or mild form of

action such as a short suspension without pay.

1. Thisactionisusudly taken after an employee has faled to respond to counsding.
2. If the employee does not respond at thislevel of corrective discipline, the next step

would be coercive discipline.

D. A good supervisor needs to keep the following in mind when using corrective discipline:
1. Thegod isnot to punish but to correct a problem.
2. The employee should be alowed to respond because there may be circumstances of
which the supervisor may not be avare.
3. Anemployee should not be disciplined for situations that are beyond his or her contral.
It isthejob of the supervisor to correct those Situations so that the employee can do the

job expected.
4. Always be sure the employee knows specificaly what is expected.

IX . CoerciveDiscipline

A. Coercive, or punitive, discipline normaly comesinto play when the milder forms of
discipline have not been effective.

1. Coercivedisciplineisaforma process which includes preparation of adisciplinary
document and aforma consultation with the employee.

2. Atthislevd, the employeeis made aware of pecific consequences that will occur if he
or shefallsto meet defined expectation andards within agiven time frame,

B. Itisimportant that the disciplinary document be carefully prepared to reduce the potentia
for later lighility.

1. Any statements about the problem should be based on provable facts.

2. Emotiond statements, persond opinions, and vague or unsubstantiated accusations
should not be included in adisciplinary document.
C. A distiplinary document should contain the following information.

1. A statement of the problem - This section would include documented incidents about

actions on the part of the employee that show how the employee has failed to meet
established workplace standards.

2. A statement of why the problem is a problem - Here we describe the negative
consequences of the problem to further reinforce why it must be corrected.

3. A description of the previous effortsto resolve the problem - In this section, we
summarize any counseling sessions and other actions dready taken to correct the
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IX.  Coercive Discipline (continued)

problem. This should be done in specific terms. The notes made about prior counseling
sessons can be useful a this point to verify dates and specific statements made.

4. A statement of what the employee must do to resolve the problem - This statement
must be made in specific terms based on standards that are observable and measurable.

5. A timeframein which the employee must meet the set standards - Based on the
nature of the problem, the time frame may be immediate (it better not happen again), or
up to severd weeks to alow the employee time to develop skills, gain knowledge, etc. to
meet the standards set by the supervisor.

6. A statement of what the supervisor iswilling to do to help the employee resolve the
problem - This shows a good faith effort on the part of the supervisor to help sdvage
the employee. The supervisor should not indicate that any assistance will be provided
that the supervisor cannot or does not intend to provide.

7. A statement of the consequencesfor failureto meet therequired standardswithin
the time frame set by the supervisor - This could include anything from a sugpenson
without pay up to termination. One important thing to remember isto never give a
conseguence that you cannot or are not willing to carry out.

D. During the disciplinary conference, the supervisor needs to discuss dl parts of the
disciplinary document and be sure that the employee understands what is expected and what
the consequences will beif the expectations are not met.

1. Theemployee should be given a chance to discuss the content of the document and ask
any questionsto darify its content.

2. At the close of the disciplinary conference, the employee needs to Sgn a satement a
the bottom of the disciplinary document saying that he or she has read it and
understandsiit. It is not necessary to have the employee say that he or she agrees with it;
only that it is understood.

3. If theemployee refusesto signit, have aneutra third party witnessthis refusa

(someone in amanagerid or supervisory capacity) and then document the refusd for the
record.

E. If the employee meets the Sandards you have set, this should be recognized. If not, the
consequences should be immediately carried out at the end of the time frame that was st.

Xl . Termination

A. Whileour firg god in deding with a problem employee should be to sdvage the employee,
there are times when the empl oyee does not respond to our attempts to do so and it becomes
necessary to terminate the employee.

B. If not handled carefully, atermination can cregte atremendous lidbility.
1. Prior to any termination, a supervisor needs to consder the following questions:
a. Wha are my red reasons for wanting to terminate this employee?
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XIl.  Termination (continued)
b. Arethesereasonswork related?
c. How would ajury view these reasons? (Vdid, fair, etc)

d. Dol have specific, objective documentation supporting my reasons for this action?
e. Doesthe employeefdl into a protected status and isthat status any part of my
reason for taking this action? Also, have | done anything thet would make it
appear that this satus may be part of my reason for this action even though it is
not?
f. Isthisdecison consstent with current policy and past practice?
g. Havel taken reasonable steps to help the employee identify and resolve the
problem?
h. Havel warned, or do | intend to warn, the employee that hisor her jobisin
jeopardy?
I.  What do the personnd files contain that could be aproblem if alawsuit isfiled?
(Remember that glowing performance review you gave the employee three months
ago because you didn’t want to hurt hisfedings?)

2. If dgnificant problems are expected from the termination, such as the high probability
of alawsuit, you should consult with an attorney knowledgesble in employment law
before taking action.

C. Tofacilitate the actud termination process, these preparatory steps should be taken:
1. Decide when and where the employee will be told of the termination;

2. Havethe personnd department prepared to advise the employee of any benefits or
rights he of she may have and to have any paper work ready to be completed;

3. If the employee uses acomputer in hisor her job, have the data processing staff remove
computer access as soon as the employee is cdled in to the termination conference.

4. Whenever possible, have the find paycheck ready;

5. Have boxes ready for the employee to pack up persond items,

6. Have security personnd availableif problems are expected; and

7. Where necessary, have aneutrd third party available to take the employee home.

D. During the termination sesson, it isimportant thet the supervisor or manager maintain
control.

1. Immediately Sate the purpose of the meeting. Thisisnot atime for smal tak.
2. Statethe effective date and time of the termination and that the decison isfind.

3. Ingating the reason for the termination, it is best to give only one vaid documented

work related reason for the decison. The potentid for problems increases with the
amount you say.

4. Keep the meeting on track. 1f the employeetriesto talk about the performance or

problems with other employees, firmly let the employee know that the only purpose of
the meeting isto discuss his Situation, not thet of others.
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X1l.  Termination (continued)

5. Remain objective and avoid emotion. In some Stuations, an employee may show ange,

depression, make durs, or cry. ' You must remain in control by not overreacting to these
emationd displays.

6. Explain what the exit procedure will be and begin it at the close of the interview.
E. Itisdsoimportant that you help the employee retain his or her dignity during the
termination process.

1. Treat the employee with respect without becoming emotionaly involved.

2. Schedule the termination for atime and place that will minimize exposure to other
employees by the terminated employee.

X1, Immediate Termination
A. Insomeingtances, an employee' s actions may be so severe that immediate termination is
necessary.
B. When this occurs, some action should be taken as soon as you become aware of the

stuation. Thelonger you delay taking action, the more difficult your defense becomes that it
was aterminable offense,

1. If you need to consult with an atorney or other officids before taking find action, you
should suspend the employee until you finish the follow-up work.

2. Itisimportant to show that you were not willing to keep the employee in an active
gatus until afina decison had been made concerning the Situation.

C. Aswith dl terminations, it isimportant that thorough, specific documentation be prepared.

X111, Ongoing Responsibility
A. Termination of an employee is a management issue and is not to be shared with other
employees.
B. Usng an employee s termination as *an example to other employees’ can possibly lead to a
lawsuit.

C. Providing references on terminated employees can dso create a liability. Any reference
requests should be handled by someone who is familiar with these exposures.

NOTE: This paper isprovided for informational purposesonly. Nothing in this paper isintended to be, nor should it be
construed as, legal advice or guidance. Where legal assistance is needed, the services of a qualified attorney should be
sought.
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