Re: Adoption of County Burn Ban
Dear County Judges:

Due to the lack of rain in many parts of the state, it may be appropriaie or necessary to

prohibit or resirict outdoor burning in the unincorporated areas of your county. The
following procedural summary was prepared to explain the procedures to be followed
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when making 4 decision about whether or not to adopt a burn bar.

There are two alternative methods to determine when circumstances warrant adopiion
of aburn ban. Either (1) the Texas Forest Service makes 2 determination that drought
conditions exist in all or part of the county; or (2) the commissioners court makes a
finding that circumstances present in all or part of the unincorporated areas of the
county creaie a public safety hazard that would be exacerbated by outdoor burning. To
obiain a determination from the Texas Forest Service, please contact Tom Spencer,
Texas Interagency Coordination Center, at 979/458-6530 or visii the website at
http://www.iamu.edu/tice/. The Texas Forest Service has developed new drecught web
links to assist your county in monitoring drought conditions more closely.

)

The comunissioniers court has the authoriiy to limit both the {ype and location of
outdoor burning. Restrictions against outdoor burning can be general or limited to a
particular type of burning, such as irash, brush or open campfires. The restrictions can
aisc be applied to all the unincorporated areas of the county or only limited poriions of
those areas of the county. You should be aware, however, that the statuie does not
permit resirictions against cutdoor burning activities related to public health and safety
that are authorized by the Texas Cominission on Environmental Quality for: (1)
firefighter training; (2) public utility, natural gas pipeline or mining operations; (3)
planting or harvesting of agriculiural crops; or (4) buins that are conducted by a
prescribed burn manager certified under Natural Resources Code §153.048 and meet
the standards of Natural Rescurces Code §153.047. If conditions would make it
hazardous to parmit these outdoor burning activities, the county judge may choose to
issue a disaster declaration as authorized by Government Code §418.1C8.
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Once the Texas Forest Service determines that drought conditions exist or the
comumissioners court finds & pub;l ic safety hazard exists, the court may adopt an order
prohibiting or restricting outdoor burning for a specific period of time, not to exceed 90
days from the date the order is adopted. By law, the cour’s order will expire at the
earliest of: (1) 90 days from the date of adcption; (2) the date of a determination by the
Texas Forest Service that drought conditions no longer exist; or (3} the date of a
determination by the commissioners court o, if authorized by the commissioners court,
the county judge or county fire marshal that a public safety hazard no longer exists.

In adopting the order, the comunissioners court is required o determine whether: (1)
ouidoor burning is prohibited or restricted; (2) all or only particular types of outdcor
burning are affected; and (3} all or only specific parts cf the unincorperated area of the
county are affected. The commissioners court may also authorize the couniy judge or
the county fire marshal to rescind the order if emergency circumstances no longer exist.
The court may adopt another order prohibiting or resiricting burning at the expiration
of any previous order by following the same procedures.

iglation of the court’s Qrder prohibiting or restricting ouidoox burning is a Class C
misdemeanor, punishable by a fine not to exceed $500.00. Additionally, the law allows
any person to obtain an injuncion to prevent the viclation or threatened violation of the
court’s Order prohibiting or restricting cuidoor burning. The court may want to
consider wide-spread publication of its adopiion of a buin ban to put county residents
and others on notice of the possible criminal penaliies.

A copy of Local Government Code, § 352.081 (the Regulation of Qutdoor Burning) and
a sample order, with alternative language are enclosed. If you have any questions,
please contact the Legal Department toll-free at 888-275-8224.

Sincerely,
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Karen C. Glaum_y ‘
General Counsel
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Texas Local Government Code
Subchapter D Outdoor Burning
§352.081. Regulation of Guidoor Burning

(a) In this seciion, “drought conditions” means the existence of a long-term deficit of
moisture crealing atypically severe conditions with increased wildfire occurrence as
defined by the Texas Forest Sexvice through the use of the Keetch-Byram Drought Index
or, when that index is not available, through the use of a comparable measurement that
takes into consideration the burning index, spread componeni, or ignition component
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for the particular area.

(£) On the request of the commissicners court of a county, the Texas Forest Service shall
determine whether drought conditions exist in &ll or part of the county. The Texas
Porest Service shall make available the measurement index guidelines that determine
whether a particular area is in drought condition. Foliowing & determination that
drought conditions exist, the Texas Forest Service shall notify the county when drought
conditions ne longer exist. The Texas Forest Service may accepi donations of equipment
or funds as necessary to aid the Texas Forest Service in carrying out this section.

(c) The commissioners court of a county by crder may prohibii or restrict outdoor
burning in general or outdoor burning of a particular substance in all or part of the
unincorporated area of the county if:

1) drought conditions have been determined to exist as
b); or
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rovided by Subsection
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(2) the cormmissicners court makes a finding that drcumstances present in all or
part of the unincorporated area create a public safety hazard that would be
exacerbated by outdcer burning.

{(d) An order adopted under this section must specify the pericd during which cutdoor
burning is prohibited or restricted. The period may not extend beyond the 90th day
after the date the order is adopied. A commissicriers court may adopt an order under
this section that takes effect on the expiration of a previcus order adopted under this
section.

(e} An order adopted under this section expires, as applicable, on the date:

(1) a determinaticn is made under Subsection (b) that drought conditions no



longer exist; or

(2) a determination is made by the commissicners court, or the county judge or
fire marshal if designated for that purpose by the commissioners coust, that the
circamstances identified under Subsection (¢)(2) no longer exist.

(£) This section does not apply to outdoor burning activities:

(1) related to public health and safety that are authorized by the Texas Natural
Resource Conservation Commission for:
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(A) firefighter fraining;
(B} public utility, natural gas pipeline, or mining operations; or
(C) planting or harvesting of agriculture crops; or

(2) that are conducied by a prescribed burn manager certified under Section
153.048, Natural Resources Code, and meet the standards of Section 153.047,
Natural Resources Code.

() Any person is entitled to injunctive relief to prevent the violation or threatened
viclation of a prohibition or restriction established by an order adopied under this

section.

(h) A person commits an offerse if the person knowingly or intentionelly violates a
prohibition or restriction established by an crder adopted under this section. An offense
under this subseciion is a Class C misdemeanor.



STATE OF TEXAS

COUNTY OF

n G un

ORDER [PROHIBITING OR RESTRICTING] OUTDOOR BURNING

[WHEREAS, the Texas Forest Service has determined that drought conditions
exdist within the county;] OR

[WHEREAS, the Commissiocners Court finds that circumstances present in all or
part of the unincorporated area of the county create a public safety hazard that would
be exacerbated by outdoor burning;]

-l

T IS HEREBY ORDERED by the Commissioners Court of County that
[all sutdoor burning OR cutdoor burning of (particular substance)] is
Iprohibited OR restricted] in [the unincorporated arez of the county OR
(specific part of the unincorporated part of the county)] for 90 days frein the date of
adoption of this Order, unless the resirictions are terminated earlier based ona
determination made by: (1) the Texas Forest Service that drought conditions ne longer
exist; or {2) the Commissioners Court [or the County Judge or County Fire Marshal]

based on 2 determinaiion that the circumstances that required the Order no longer exist.

This Order is adopted pursuant to Local Government Code §352.081, and other
applicable statutes. This Order does not prohibit cutdoor buining activities related io
public health and safety that are authorized by the Texas Commission on
Environmental Quality for: (1) firefighter training: (2) public utility, natural gas pipeline
or mining operations; (3) planting or harvesiing of agricultural crops; or, (4) bums that
are conducied by a prescribed burn manager certified under Natural Resources Code
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§153.048 and meet the standards of Natural Resources Code §153.047.

In accordance with Local Governiment Code § 352.081(h), a viclation of this
Order is a Class C misdemeanor, punishable by a fine not to exceed $500.00.

ADCFTED this day of , 2012 by a vote of ayes and
nays.

COUNTY JUDGE
Attest:

CLERK






