
Rule 401. Test for Relevant Evidence 

Evidence is relevant if: 
(a) it has any tendency to make a fact more or less probable

than it would be without the evidence; and
(b) the fact is of consequence in determining the action.

Rule 402. General Admissibility of Relevant Evidence 

Relevant evidence is admissible unless any of the following 
provides otherwise: 

the United States or Texas Constitution; 
a statute; 
these rules; or 
other rules prescribed under statutory authority. 

Irrelevant evidence is not admissible. 



1. Relevant evidence is admissible  (many
exceptions)

2. Irrelevant evidence is never admissible (no
exceptions)



Relevancy is not an inherent characteristic of 
any item of evidence but exists only as a 
relation between an item of evidence and a 
matter properly provable in the case. 

Relevance is dependant on the facts and 

substantive law of the case.



Rule 403. Excluding Relevant Evidence for Prejudice, 
Confusion, or Other Reasons 

The court may exclude relevant evidence if its probative 
value is substantially outweighed by a danger of one or 
more of the following: unfair prejudice, confusing the 
issues, misleading the jury, undue delay, or needlessly 
presenting cumulative evidence. 

Balances search for truth, 
fairness and efficiency



State v. Mechler, 
153 S.W.3d 435 

Court of Criminal Appeals of Texas, 2005 



When asked if he had been drinking, Mechler 
stated, "A little." After administering field-sobriety 
tests, Golden concluded Mechler 
was intoxicated and placed him under arrest. 
Nearly an hour and a half later, Mechler gave a 
breath sample indicating a blood alcohol 
concentration (BAC) of .165. 



Rule 403. Excluding Relevant Evidence for Prejudice, 
Confusion, or Other Reasons

The court may exclude relevant evidence if its probative 
value is substantially outweighed by a danger of one or 
more of the following: unfair prejudice, confusing the 
issues, misleading the jury, undue delay, or needlessly 
presenting cumulative evidence. 

Balances search for truth, 
fairness and efficiency



Probative Value

We recently held that intoxilyzer results are 
probative without retrograde extrapolation 
testimony. Mechler's intoxilyzer results indicate 
that Mechler had consumed alcohol. As a result, 
they tend to make it more probable that he was 
intoxicated at the time of driving.  



Unfair Prejudice

Rule 403 does not exclude all prejudicial evidence. 
It focuses only on the danger of "unfair" prejudice. 
"Unfair prejudice" refers only to relevant evidence's 
tendency to tempt the jury into finding guilt on 
grounds apart from proof of the offense charged. 
Here, the intoxilyzer results are undoubtedly 
prejudicial to Mechler, but they are not unfairly 
prejudicial because this evidence relates directly to 
the charged offense. 



Undue delay
The third factor looks to the time the proponent will need to 
develop the evidence . . .  The State will not need an undue 
amount of time devoted to presenting the evidence because the 
State will not need to explain the reliability of retrograde 
extrapolation. . .

Confusing the issues, Misleading the jury
The more significant issue here is whether the jury would be 
distracted from consideration of the charged offense during the 
time needed to present the intoxilyzer results. Like the second 
factor's analysis, the charged offense charges Mechler with 
driving while intoxicated. Because the intoxilyzer results relate 
directlyto the charged offense, a jury could not be distracted 
away from the charged offense regardless of the required time to 
present the results.



Cumulative Evidence
The fourth factor focuses on the proponent's need for the evidence. 
The trial court heard testimony from the arresting officer sufficient to 
dispel the argument for any "great need" of the test results. Officer 
Golden testified that Mechler rolled through a stop sign and was 
driving erratically. He further testified that he smelled alcohol on 
Mechler's breath and when he approached Mechler's car. Mechler 
admitted to drinking "[a] little" alcohol and failed field-sobriety tests. In 
light of this other evidence probative of Mechler's intoxication, the State 
does not have a great need for the test results.

In evaluating all of the Montgomery factors, we hold the sum of the 
factors weigh in favor of admissibility. The trial court abused its 
discretion in suppressing Mechler's test results on Rule 403 grounds.



Rule 403. Excluding Relevant Evidence for 
Prejudice, Confusion, or Other Reasons The court may 
exclude relevant evidence if its probative value is 
substantially outweighed by a danger of one or more of 
the following: unfair prejudice, confusing the issues, 
misleading the jury, undue delay, or needlessly presenting 
cumulative evidence. 

Balances search for truth, 
fairness and efficiency



Most other evidence rules also seek to to balance the probative 
value of evidence against unfair prejudice, confusing the 
issues, misleading the jury, undue delay, or needlessly 
presenting cumulative evidence and other fairness factors.  

Ex. Hearsay
Rule 802. The Rule Against Hearsay 
Hearsay is not admissible unless any of the following provides otherwise: 

a statute; 
these rules; or 
other rules prescribed under statutory authority. Inadmissible hearsay 

admitted without objection may not be denied probative value merely 
because it is hearsay. 

(While the default rule is Hearsay is not admissible there are many exceptions.
Even if an exception applies, Rule 403 could keep the evidence out)



Rule 102. Purpose 
These rules should be construed so as 
to administer every proceeding fairly, 
eliminate unjustifiable expense and 
delay, and promote the development 
of evidence law, to the end of 
ascertaining the truth and securing a 
just determination. 



THE CONFRONTATION CLAUSE

Amendment VI
In all criminal prosecutions, the accused shall enjoy the 
right  . . . to be confronted with the witnesses against him 
. . . .



Rule 402. General Admissibility of Relevant Evidence 

Relevant evidence is admissible unless any of the following 
provides otherwise: 

the United States or Texas Constitution; 
a statute; 
these rules; or 
other rules prescribed under statutory authority. 

Irrelevant evidence is not admissible. 



THE CONFRONTATION CLAUSE

1. Only applies to a criminal prosecution.

2. It is a right of the accused only, not the

government.

3. When it applies, it requires that government

witnesses testify in court, in the presence of the

defendant, subject to an opportunity to cross-

examination.



Wife’s out of court statement admitted into

evidence against her husband by the government.



“The Clause commands, not that evidence be 
reliable, but that reliability be assessed in a 
particular manner: by testing in the crucible of 
cross-examination.” 



1. Criminal prosecution

2. Evidence offered against the accused

3. Testimonial hearsay (Not all 
hearsay is testimonial)

Amendment VI
In all criminal prosecutions, the accused shall enjoy the right  
. . . to be confronted with the witnesses against him . . . .



"Testimony," in turn, is typically "[a] solemn 

declaration or affirmation made for the purpose of 

establishing or proving some fact." Ibid. An 

accuser who makes a formal statement to 

government officers bears testimony in a sense 

that a person who makes a casual remark to an 
acquaintance does not. Crawford v. Washington



1. whether the statement “primary purpose” was made to
resolve an ongoing emergency  (if so, not testimonial)

2. was the statement made to a government law enforcement
agent

3. The formality of the situation and the interrogation. (was it a
stationhouse interrogation)

In the end, the question is whether, in light of all the 
circumstances, viewed objectively, the “primary purpose” of 
the conversation was to “create an out-of-court substitute for 
trial testimony.”  Ohio v. Clark (U.S. 2015)



“Finally, we reiterate that, when the declarant 
appears for cross-examination at trial, the 
Confrontation Clause places no constraints at all on 
the use of his prior testimonial statements. The 
Clause does not bar admission of a statement so 
long as the declarant is present at trial to defend or 
explain it.” Crawford v. Washington

(Still has to satisfy a hearsay exception)



1. DECLARANT’S STATE OF MIND
MISTAKE, KNOWLEDGE, BELIEF

2. EFFECT ON LISTENER
FEAR, DURESS, KNOWLEDGE

3. VERBAL ACTS (“OPERATIVE CONDUCT”)
FRAUD, ORAL TRANSACTION,
DEMAND, COMMANDS

SOME NONHEARSAY USES
OF OUT-OF-COURT STATMENTS



Cocaine BAC.   0.08 gm 100 mL



From these cases, several general principles are clear, assuming a defendant was 
afforded no prior opportunity to cross-examine. 
1. The admission of a lab report created solely by a non-testifying analyst,

without calling that analyst to sponsor it, violates the Confrontation Clause.
Doing so deprives a defendant of his opportunity to cross-examine the non-
testifying expert about the conclusions contained in the report and how the
nontestifying expert arrived at those conclusions. Melendez-Diaz v.
Massachusetts, (U.S. 2009)

2. Testimony from an expert explaining that non-testifying analyst's report does
not provide an adequate substitute for cross-examination even if the testifying
expert is generally familiar with how the relevant analysis is customarily
performed. When the testifying expert has no personal knowledge of how the
testing was conducted, a defendant still cannot adequately challenge through
cross-examination the conclusion of that non-testifying analyst offered in that
non-testifying analyst's report. Bullcoming v. New Mexico, (U.S. 2011)

3. For an expert's testimony based upon forensic analysis performed solely by a
non-testifying analyst to be admissible, the testifying expert must testify about
his or her own opinions and conclusions. While the testifying expert can rely
upon information from a non-testifying analyst, the testifying expert cannot
act as a surrogate to introduce that information.  Williams v. Illinois, (U.S.
2012)



Turning to the facts of this case, we agree with the court of appeals that this case 
is distinguishable from Bullcoming and Burch because here the testifying expert 
was more than a surrogate for a non-testifying analyst's report. In Bullcoming, the 
testifying analyst merely knew about the laboratory's procedures but did not 
participate in testing the defendant's blood. 131 S. Ct. at 2709. . . .

Yet in this case . . . Freeman (who testified) performed the crucial analysis 
determining the DNA match and testified to her own conclusions. See Paredes, 
439 S.W.3d at 526. She was not merely a supervisor who "checked the boxes" on 
the lab report. Furthermore, the lab reports Freeman relied on to come to these 
conclusions were not offered into evidence. This is not a case in which the State 
attempted to bring in a testimonial lab report through a surrogate.



Appellant contends that the analysts could misreport information or mishandle 
the samples, but the Supreme Court has held that the Confrontation Clause does 
not mandate "that anyone whose testimony may be relevant in establishing the 
chain of custody, authenticity of the sample, or accuracy of the testing device" 
must testify. Melendez-Diaz, 557 U.S. at 311 n.1. More importantly, Freeman 
testified about the safety measures in place at Identigene to detect such errors 
and stated that, if part of the analysis were done improperly, the laboratory 
procedure would not generate an incorrect DNA profile. The testing would yield 
no result at all rather than an improper result.




