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When is guardianship necessary?

• Incapacity 
EST § 1002.017

• A minor, OR
• Adult, who due to a mental or physical condition can no 

longer 
• Provide  food, clothing, or shelter for himself;
• Care for his own physical health;
• Make or communicate sound decisions about his own financial 

affairs.

• Establishing a guardianship removes considerable rights of an 
individual and should only be considered when less restrictive 
alternatives are ineffective or unavailable.

EST § 1002.0015



How is it initiated? *Option 1
• Attorney-filed Application

EST § 1101.001

• Sworn application requesting guardianship and specifically stating reasons;
• Type of guardianship sought; and
• Must allege that less restrictive alternatives are not feasible.

• Venue
EST § 1023.001

• County where proposed ward resides or is located; or
• Where principal estate of ward is located.

• Physician’s Certificate of Medical Examination      
EST § 1101.103

• Required before hearing unless Guardianship sought for minor or to receive 
governmental funds.

• If PCME is not available, applicant can include Motion for Independent Medical 
Exam

• If intellectual disability is alleged, certificate may be from a licensed 
psychologist

EST § 1101.104



How is it initiated?
*Option 2
• Court Initiated Guardianship

EST § 1102.001

• If a court has probable cause to believe a person domiciled or found in 
the county in which court is located is incapacitated and doesn’t have a 
guardian in Texas, the court shall appoint a guardian ad litem or court 
investigator to investigate the person’s conditions and circumstances to 
determine:

• Incapacity; and
• Necessity

• Guardian ad litem 
EST § 1023.005

• Has different role than attorney ad litem
• May file application for appointment of a guardian of the person or 

estate, or both
• May be compensated from proposed ward’s estate

EST § 1102.005

• Regardless of whether guardianship is created, or
• By the county if the court find’s the estate is unable to pay



Exemption from Guardianship 
Fees
• County Clerk may not charge or collect a filing fee 

or any administrative fees from the estate of a 
proposed ward or ward who became incapacitated 
as a result of an injury sustained:

• While active member of military in a combat zone; or
EST § 1053.053

• In line of duty as a law enforcement officer, firefighter 
and others as set forth in Sec. 615.003 of Texas 
Government Code. EST § 1053.054



Court initiated guardianship

• Probable Cause may require:
EST § 1102.002

• Information letter submitted by interested person; or
• Physician who has examined  the person believed to be 

incapacitated that satisfies  requirements of § 1101.103
• Dated not earlier than 120th day before the date of appointment of 

a guardian ad litem or investigator; and
• Based on an examination performed not earlier than the 120th day 

before that date.
• If interested person is a family member of the proposed 

ward, the information letter must be:
• Signed and sworn to before a notary public; and
• Include a written declaration signed by interested person under 

penalty of perjury that the information letter is true to the best of 
the person’s knowledge.



Attorney ad Litem

• When application is filed court shall appoint an 
attorney ad litem to represent the proposed ward

EST § 1023.001

• Attorney ad litem is proposed ward’s attorney and 
represents the interests and desires of the ward;

• Guardian ad litem is a guardian and advocates the 
ward’s best interest

• Order should specify  ad litem’s authority and 
access



Service and Citation
• Personal Service Required: EST § 1051.103

• Proposed ward over 12 years old;
• Parents of proposed ward, if known or can be reasonably ascertained;
• Court-appointed conservator;
• Ward’s spouse; and
• Proposed guardian, if not applicant.

*Service on Ward cannot be waived

• Contents of Notice and Citation
EST § 1051.102

• Applicant, Proposed ward, date filed proposed Guardian, cite all 
persons interested in welfare of proposed ward to appear at the time 
and place stated in the notice if they wish to contest application;

• Posted and contain statement informing those interested of right to be 
notified of any or all motions, applications or pleadings relating to the 
application, if any.



Notice of Hearing

• Notice by Applicant for Guardianship EST § 1051.104

• Applicant shall mail a copy of the application and a notice of 
hearing by CMRRR or any other form of mail that provides 
proof of delivery to:
• Adult children of proposed ward;
• Adult siblings of proposed ward;
• Administrator or operator of nursing or residential facility where 

ward resides;
• Person known to hold a power of attorney signed by proposed 

ward;
• Person designated to serve as POA in a written declaration;
• Person designated to serve as guardian of proposed ward in 

probated will or written declaration of last surviving parent of the 
proposed ward; or 

• “other living relatives” if none of the above are living: and
• File with the court information that the above was accomplished.



Types of Guardianships: Duties & 
Limitations
Guardian of the Person
EST § 1151.051-054

• Duties
• Advocate for the ward
• Duty to provide care, supervision, and protection for the ward 

and to provide the ward with clothing, food, medical care, 
and shelter as completely as the Ward’s resources permit.

• Submit Annual Report on the condition and well-being of the 
Ward, report any address changes.

• Visit ward regularly
• A final report must be filed:

• When the ward dies (including a copy of the death certificate)
• When a minor ward turns 18 years old; or 
• If the court accepts your resignation as guardian.



Types of Guardianships: Duties & 
Limitations
Guardian of the Person

• Limitations
• Cannot prevent a ward from making bad decisions  and 

choices.
• Is not responsible for bad decisions and choices the ward may 

make or for illegal acts they may commit.
• Is not responsible for personally funding the ward’s living 

expenses or for the ward’s past debt.
• Cannot use force to make a ward take medication.
• Does not personally supervise the ward around the clock.
• Cannot place a ward in a mental health facility.

• Is incapacitation total or partial?



Types of Guardianships: Duties & 
Limitations
Guardian of the Estate
EST § 1151.101-203

• Duties
• “Fiduciary” –someone who has a legal responsibility to act for 

the benefit of another.  Must meet the legal responsibilities 
established by the court, which may include managing 
everything the ward owns or has a right to receive:

• Land, money, bank accounts, furniture, cars, houses, 
clothes…everything

• Collect all debts, rentals, claims that are due to the ward;
• Enforce all obligations that are due to the ward; 
• Bring and defend suits by or against the ward;
• Making decisions about, and maintaining, the ward’s assets to 

the greatest extent possible.
• Prepare and submit Annual Account timely each year.

• Is total or partial management necessary?



Types of Guardianships: Duties & 
Limitations
Guardian of the Estate
• Limitations

• Property and money of guardian must be separate from the 
ward’s funds; 

• All guardianship funds must be in separate insured accounts 
in the name of the guardianship;

• Guardianship funds must not be spent without authorization 
of court;

• Must file an inventory within 30 days of qualifying
EST§ 1154

• Inventory must list all assets of the incapacitated person coming 
into the guardian’s control and all debts owed to the estate

• Sale or Partition of property must be presented to the Court 
for order to sale prior to sale or partition then report of sale 
or partition. EST § 1158



Types of Guardianships: Duties & 
Limitations
• Temporary Guardianship

EST § 1251

• Generally not appropriate; High threshold-imminent 
danger to person or serious damage to property

• No ex-parte hearing-must appoint attorney ad litem 
before any hearings and must have service on ward. 

• Hearing within 10 days of application being filed unless 
proposed ward or ward’s attorney consents to 
postponing for no more than 30 days.

• Good for 60 days unless contested.  (Then 9 months 
unless extended by court order)



The Hearing

• Proof by clear and convincing evidence:
EST § 1101.051-052

• Incapacity

• Medical evidence required

• Proof by a preponderance:
EST § 1023.001(a) 

• Venue is proper
• County where the Ward resides; or
• County where primary estate is located.
• If Ward is a minor, county where parents reside.

• Court must conduct inquiry sufficient to set bond amount

• Sufficient evidence to appoint appropriate guardian

• Ward may request jury trial



Guardianships: Rights of the 
Ward
• Presumption is that the Ward is competent and able to initiate 

decisions concerning himself and communicate the following:
• Make complex business, managerial and financial decisions
• Manage his personal bank account without limitations
• Safely operate a motor vehicle
• Vote in a public election
• Make decisions regarding marriage
• Determine his residence
• Administer his own medications
• Attend to basic hygiene and daily living activities without support
• Attend to instrumental activities (e.g. shopping, cooking, cleaning)
• Consent to medical and dental treatment
• Consent to psychological and psychiatric treatment

• Presumption of Capacity is subject to clear and convincing 
evidence.



Retention of Ward’s rights

• Findings and proof of incapacity is required 
EST § 1101.101

• Order appointing guardian with full authority
EST § 1101.151

• Order appointing guardian with limited authority
EST § 1101.152

• Court has full authority to customize and limit guardian so that 
ward retains 
rights  commensurate with the ward’s ability.

If the Court finds that an adult proposed ward possesses 
the capacity to care for himself and manage his property 
as would a reasonably prudent person, the court shall 
dismiss an application for guardianship.



Notice by Guardian to relatives

Duty to Notify Relatives
EST § 1151.056

A Guardian’s duty to notify a ward’s spouse, parents, 
siblings and children of residential changes, 
hospitalization, or death of a ward only applies to a 
relative who:

• Has elected in writing to receive notices about the ward; 
and

• Who has not been found by a court or state agency to 
have abused, neglected or exploited the ward; and 

• Who does not have a protective order issued against 
them.



Bonds
• All guardians are required to be bonded

EST § 1105.101

A bond is a written obligation with monetary penalty which 
ensures the proper performance of the guardian’s duties to the 
ward.  The bond is to provide a source of funds to cure problems 
in the event the guardian does something wrong.  

Types of Bonds
• Corporate surety bond (Corporation guarantees the insurance)
• Personal surety bond (3rd party surety must make an affidavit 

to the court setting out surety’s non-exempt total worth, 
which must be at least double amount of the bond)

• Cash bond (Cash or assets are deposited)
• Personal bond ( Guardian promises to handle estate and 

reimburse any losses through written affidavit setting out his 
total non-exempt worth)



Bonds

• Bond amount shall be amount equal to sum of value of: 
EST § 1023.005

• Personal property

• Revenue anticipated for 12 months from all sources

• May reduce amount by value of property authorized or 
required to be deposited by court order or voluntarily 
deposited by the guardian

• Property may also be put is safekeeping to adjust the 
amount of the bond required

*Bond may be adjusted at any time by order of the Court



Bonds

• Exceptions to Bond Requirements:
• Corporate fiduciary (Management Trust)

• Guardianship program operated by county

• Guardian named to be appointed guardian in a will 
made by a surviving parent that is probated by a court of 
this state, or in a written declaration made by a surviving 
parent, and the will or declaration directs that the 
guardian serve without bond, and the court finds that 
the guardian is qualified.



Qualification of Guardian

EST § 1023.005

• Spouse

• Nearest kin

• Eligible person who is best qualified to serve

• Ward’s preference if court finds they are suitable, 
competent and in best interest of ward

• Person designated in written designation

• Criminal History report required for all except 
attorneys and certified guardians



Disqualification of Guardian

• Persons who may not be appointed: EST § 1104.351-358

• Minor or incapacitated
• Unsuitable, inexperienced, uneducated, or unsuitable (for good reason)
• Notoriously bad conduct EST § 1104.353

• Conviction of sexual offense, aggravated assault, injury to a child, elderly or 
disabled person, endangering or abandoning a child, terroristic threat, 
continuous violence against family of the ward or an incapacitated person

• Conflict of Interest
• Adverse claim or lawsuit

• Can be cured by appointment of Guardian Ad Litem throughout pendency of 
adverse claim

• Indebtedness to ward unless repaid prior to appointment
• Non-resident without resident agent
• Disqualified in written designation of guardian
• Person subject to a Protective Order for Family Violence
• Lack of Certification if required



Guardian of the Person or Estate

EST § 1104.001

• Only one person may be appointed guardian of the person or 
estate

• However: If in the best interest of Ward…
• One person may be appointed guardian of the person; and
• Another person may be appointed guardian of the estate

• AND
• Joint appointment is not prohibited if in the best interest of ward and 

the joint guardians are:
• A husband and wife;
• Joint managing conservators;
• Co-guardians appointed under the laws of another jurisdiction (not TEXAS); 

or
• Both parents of an adult who is incapacitated; and

• There has not been a SAPCR; or
• There has been a SAPCR and both were named as joint managing conservators in 

that suit but no longer serving in that capacity.



Qualification of Guardian
EST § 1105.002

• Guardian is Qualified when he has:
• Taken and filed the oath
• Given the required bond
• Filed the bond with the clerk;
• Obtained judge’s approval of bond

EST § 1105.003

• Bond should be given and approved before the 21st

day after the date of the order granting letters; or

• The letters are revoked for failure to qualify within 
the period allowed



Reporting Requirements
• Guardian of the Estate:

• Must file inventory and appraisement within 90 days of qualifying  
EST § 1154.051

• Inventory must list all assets of the incapacitated person coming into 
guardian’s hands and all debts owed to the estate

• Must file annual account reporting all income, receipts and 
disbursements
• Due prior to 1 year + 60 days after the date guardian qualified                        

EST § 1163 

• Due each year thereafter within 60 days after date reporting period ends.
• Account for final settlement due upon removal of guardian or closing 

guardianship 
• Any sale/partition of property presented to court prior to 

sale/partition

• Guardian of the Person
• Must file annual report on location, condition and well-being or 

ward
• Due prior to 1 year + 60 days after qualification and each year thereafter 



Transferring a Guardianship
EST § 1022-1023

• Court MAY transfer on own motion:
• Contested issues to District Court or Statutory Probate Judge; 

or
• Entire case if Ward moves out of county

EST § 1023.003

• Court MUST transfer on motion of party:
EST § 1022.003-004

• Contested issues or entire case as requested to District Court 
or Statutory Probate Judge; or

• Entire case, with or without contest if ward moves out of 
county to county with venue where ward has moved.

EST § 1023.003



Resignation of Guardian
EST § 1203

• Resignation of guardian
• Guardian shall file a written application and a verified exhibit and 

statement of the condition of the estate  (final account); or
• Annual report of the well-being and condition of ward; 
• Guardian shall deliver any estate property remaining in his 

possession; 
• Guardian shall exhibit compliance with all court orders relating to 

guardianship;
• At hearing should be set to accept resignation and discharge 

guardian and sureties

• If necessity exists for immediate acceptance of resignation a 
guardian of the estate release of the bond should not occur 
until a final judgment has been rendered approving the 
exhibit and final account or report.



Removal of Guardian
EST § 1203.051

• Without Notice
• On Court’s own motion or motion of interested person, including 

ward may remove guardian who:
• Neglects to qualify in time required;
• Fails to return, not later than 30th day after qualification, an inventory of 

estate property and list of claims to his knowledge, unless extended by 
court order;

• Fails to give bond required within prescribed period;
• Is absent from the state for three or more consecutive months without 

court permission or removes from the state;
• Cannot be served with notices or processes because:

• His whereabouts are unknown
• He is eluding service; or
• He is a non-resident without a resident agent.

• Has is about to misapply, embezzle, or remove from the state any of the 
property entrusted to his care;

• Engaged in abuse, neglect, or exploitation of an elderly or disabled 
person;

• Has neglected to educate or maintain ward;
• Court SHALL appoint an attorney ad litem



Removal of Guardian
EST § 1203.051

• With notice
• On Court’s own motion or complaint of interested person, after 

citation by personal service, if:
• Sufficient grounds support belief that guardian has or is about to misapply, 

embezzle, or remove from the state any property entrusted to his care;
• Guardian fails to return any account or report required;
• Guardian fails to obey proper order of the court with jurisdiction over his 

duties;
• Guardian is guilty of gross misconduct or mismanagement of his duties;
• Guardian becomes incapacitated; 
• Is sentenced to the penitentiary; or
• For any reason becomes incapable of performing duties;
• Abusive or neglectful conduct toward elderly or disabled person;
• Neglects education or maintenance of ward;
• Interferes with ward’s progress or participation in programs in the 

community;
• Continuance as co-guardian is not in best interest of ward; (e.g. divorce)
• Guardian would be ineligible for appointment.



Terminating a Guardianship
EST § 1202

• A guardianship shall be settled and closed when the 
ward:
• Dies;
• Is found by the court to have full capacity, or sufficient 

capacity with supports and services, to care for himself and 
manage his property;

• Is no longer a minor; or
• No longer needs a guardian appointed to receive funds due to 

the ward from governmental source.

*  If a non-resident guardian of a non-resident ward 
qualifies then any resident guardian’s guardianship is 
terminated
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