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1 This material is reproduced through the generosity of Judge Steve King. Note that I have added some 
additional material [noted by the Arial font] as well as making some minor edits and formatting changes without 
notation. 

I.  INTRODUCTION 

A court must make a formal determination of 
a decedent’s heirs in three main situations. 
First, the decedent died intestate and no 
estate administration is necessary. Second, 
as part of a dependent administration to 
ascertain heirs. Third, as part of an 
independent administration to determine 
heirs both for purposes of ascertaining the 
people who must consent to the independent 
administration as well as the heirs who will 
receive the property. 

Note that Judge King wrote this article from 
the attorney’s perspective. You will need to 
read it with “judge’s eyes.” 

II.  HEIRSHIP PROVE-UPS 

A.  Proving up the Obvious 

In most cases, the heirship of a deceased person 
is relatively obvious. Proving up the case is 
merely a matter of verifying otherwise 
straightforward family history facts. In other 
cases, the existence of heirs will not be disclosed, 
either from ulterior motives or honest ignorance. 
In yet other situations, the existence of heirs “on 
the other side of the family” is simply a mystery. 

B.  Mystery Case 

If it appears that there are heirs whose very 
existence as well as whereabouts are unknown, 
someone will need to act as a genealogist/skip 
tracer. 

C.  Burden of Proof 

Obviously, the applicant has the burden of proof 
and task of the ad litem is to exercise due 
diligence and provide due process for the heirs 
whose identity or location is unknown or are 
incapacitated. It is not the job of the ad litem to 
duplicate all efforts made by the attorney for the 
applicant. 

If the fact situation is such that there are heirs 
whose whereabouts or identities are unknown, it 
is crucial that the court be kept up-to-date on the 
activities of the attorneys and help coordinate the 
research efforts. Excess time spent by the ad 
litem may quickly grow to unreasonable levels. 

Caveat: Anyone trying to suppress 
information regarding the “black 
sheep” of a family will, of course, 
present all attorneys and the court 
with a well-concocted story of a 
‘happy family’ - minus the black 
sheep. Truly disinterested witnesses 
must be consulted. 

III.  STATUTORY BASIS FOR 
HEIRSHIP PROCEEDINGS 

Heirship is the relationship between an intestate 
Decedent (a person who dies owning or entitled 
to property and who leaves no will, or whose will 
fails to effectively dispose of all of that person’s 
property) and an Heir (the person designated by 
the applicable Laws of Descent and Distribution 
to receive the property). Tex. Est. Code 
§ 202.002. 
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IV.  SCOPE 

“Heirship determinations” may be performed by 
the court in a number of situations. For a more 
developed discussion of heirship determination, 
see “The Intestacy Manual” on the website for 
Tarrant County Probate Court One. For purposes 
of this paper, heirship determination is 
considered in the context of a court-created 
independent administration in an intestate 
situation, Tex. Est. Code § 401.003. 

V.  WHAT IT IS AND WHAT IT IS 
NOT 

A.  What it is 

A determination of heirship is: 

1. the application of the laws of descent and 
distribution to a given set of facts 
concerning the family history of the 
decedent. Tex. Est. Code Ch. 201. 

2. a statement of the effect of the statutes on a 
given configuration of heirs to declare: 

a. who are a decedent’s heirs and only 
heirs, Tex. Est. Code § 202.201(a)(1). 

b. the respective shares and interests of 
the heirs in the decedent’s property, 
Tex. Est. Code § 202.201(a)(1). 

B.  What it is not 

A determination of heirship is not: 

1. a determination of the existence or non- 
existence of property in the Decedent’s 
estate. That is the purpose of an inventory 
and appraisement in an estate 
administration. Tex. Est. Code § 309.051. 

2. a characterization of the community or 
separate nature of the property in the 
estate. 

3. a pronouncement of the effect of other 
laws such as: 

a. disclaimers (see below) or 

b. assignments or settlement agreements 
among the parties to vary the effect of 
the laws of descent and distribution 
(other than as above). 

C.  Declaratory relief 

A suit for declaratory relief pursuant to Chapter 
39 of the Civil Practice and Remedies Code is the 
appropriate vehicle for requesting the court to 
take cognizance of these other matters and for 
determining their effect in light of the laws of 
descent and distribution and the particular facts 
of the decedent’s marital and family history. Tex. 
Civ. Prac. & Rem. Code Ch. 39. 

VI.  ITEMS TO CONSIDER 
BEFORE FILING 
APPLICATION TO 
DETERMINE HEIRSHIP 

 Has the County Clerk’s Will Depository 
been checked to see if a will was 
deposited? 

 Are there existing copies of wills so that 
Tex. Est. Code §§ 256.054, 256.156 & 
256.203 (“Will Not Produced in Court”) 
might be followed? 

 Has more than four years passed? Tex. 
Est. Code § 256.003. By complying with 
the additional notice requirements of Tex. 
Est. Code § 258.051, it might be possible 
to get a will admitted to probate after four 
years. 

 Wills or trusts with Partial Intestacies: 
Join heirship with Muniment of Title 
proceeding – virtually required where the 
will must speak for itself, but cannot 
speak to everything in the estate. Tex. 
Est. Code § 202.002(2)(a). 

VII.  JURISDICTION 

A.  County Courts 

The County Court, sitting in probate, has 
exclusive original jurisdiction to determine 
heirship. Estates Code § 32.002(a). 
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B.  Statutory County Courts 

In counties with one or more statutory county 
courts, pursuant to Tex. Est. Code §32.002(b) 
and depending on the statute creating each court, 
such courts may have original probate 
jurisdiction in conjunction with the county court. 

C.  District Courts 

District Courts have no original jurisdiction to 
determine heirship, but in actions involving real 
property titles, the district court may, in a non-
probate case, assume jurisdiction and determine 
the heirs of a decedent. Estate of Torrance v 
State, 812 S.W.2d 393 (Tex. App.—El Paso, 
1991, no pet.). Estate of Maxey, 559 S.W.2d 458 
(Tex. Civ. App.—Texarkana, 1977, writ ref 
n.r.e.). (Trespass to Try Title). Trevino v Lerma, 
486 SW2d 199 (Tex. Civ.—App Beaumont 1972, 
no pet.) (Suit to set aside deed from decedent). 

D.  Statutory Probate Courts 

Statutory Probate Courts have all jurisdiction 
necessary to hear all matters of administration, as 
well as any matters appertaining to or incident to 
the estate. Tex. Est. Code § 32.002(c). 

VIII.  VENUE 

A.  General  

Venue for an heirship proceeding: 

1. if an administration is pending on the 
decedent’s estate, in that county. Tex. Est. 
Code § 33.004 (a)(1). 

2. if the decedent died intestate, there is no 
administration of an estate pending, or a 
trustee seeks to determine heirship to 
distribute trust assets, in the county in 
which venue would be proper for 
commencement of an administration of the 
decedent’s estate (above). Tex. Est. Code 
§ 33.004 (a)(2). 

B.  Decedent under a Guardianship 

If the deceased: 

1. was under a guardianship on the date of 
death, 

2. died intestate, and 

3. there is no administration pending of the 
estate of the deceased ward, 

venue to determine the deceased ward’s heirs is 
in the probate court in which the guardianship 
was pending on the date of the ward’s death. Tex. 
Est. Code § 33.004 (b). 

C.  Separate Proceeding 

Further, the heirship proceeding for a deceased 
ward must be filed as a separate proceeding and 
not as a part of the guardianship proceeding. Ibid. 

D.  Transfer of Proceedings 

If, after an heirship proceeding is filed, the 
decedent’s will is admitted to probate elsewhere 
or an estate administration is granted, the heirship 
proceeding is required to be transferred to that 
other county. Tex. Est. Code §§ 202.101- 
202.103. 

IX.  THE APPLICATION 

The pleading initiating the proceedings. Tex. Est. 
Code § 202.005. 

A.  Persons Authorized to File 

Tex. Est. Code § 202.004.The following may file 
an application to determine heirship: 

1. the personal representative of the 
decedent’s estate, 

2. a person claiming part of an estate, 

3. a secured creditor of the decedent, 

4. the guardian of the estate of a deceased 
ward, 

5. a party seeking the appointment of an 
independent administrator under Section 
401.003; or 

6. the trustee of a trust holding assets for the 
benefit of a decedent. 

B.  Standing  

The party bringing the application must be able 
to demonstrate that they ‘skin in the game’ by 



HEIRSHIP PROCEEDINGS 

4 

being one of the persons enumerated above or by 
showing they are a ‘person interested in the 
estate.’ Tex. Est. Code § 22.018(1). 

1.  Applicable in Both Will Contests and 
Heirships 

A mere interloper has no more right to intervene 
in the administration of a decedent’s estate than 
he does in the admission of a decedent’s will to 
probate. Allowing uninterested strangers to 
interfere in the administration of a decedent’s 
estate by merely alleging a factual scenario that, 
if true, would qualify them as ‘interested persons’ 
is repugnant to the public policy of this state. 
Sheffield v. Scott, 620 S.W.2d 691, 693 (Tex. 
App.—Houston [1st Dist.] 1981, writ ref’d 
n.r.e.); Womble v. Atkins, 331 S.W.2d 294 (Tex. 
1960). The same fundamental principle that bars 
an uninterested party from interfering in the 
probate of a will is equally important in the area 
of estate administration. A & W Industries v. Day, 
977 S.W.2d 738, 742 (Tex. App.—Fort Worth 
1998, no pet.). These same principles were 
specifically recognized as applicable in heirship 
proceedings by Estate of Armstrong, 155 S.W.3d 
448, 452-455 (Tex. App.—San Antonio 2004, no 
pet.). 

2.  Motion In Limine 

The proper procedure to follow on the issue of 
standing of a contestant is to try the issue 
separately in an in limine proceeding and in 
advance of a trial on the issues. Sheffield v. Scott, 
above; Womble v. Atkins, above.  

3.  Non-Jury Hearing 

A hearing on a motion in limine proceeding is 
typically conducted before the court without a 
jury. Id.; see also Estate of Hill, 761 S.W.2d 527, 
528-29 (Tex. App.—Amarillo 1988, no writ). 
(But see Estate of Armstrong, contra, below.) 

4.  But a Right to a Jury on the Issue 

These same principles were specifically 
recognized as applicable in heirship proceedings. 
Estate of Armstrong, 155 S.W.3d 448, 452-455 
(Tex. App.—San Antonio 2004, no pet.). There, 
the contestant claimed to be the common law 
wife of the decedent. (see discussion below on 
informal marriage.) The appeals court noted that 

the Contestant had the right to a trial by jury on 
the issue. See Tex. Est. Code § 55.002: “In a 
contested probate or mental illness proceeding in 
a probate court, a party is entitled to a jury trial as 
in other civil actions.” 

5.  Res Judicata? 

In In re Evans’ Estate, 198 S.W.2d 743 (Tex. 
Civ. App.—Beaumont 1946, no writ), the 
Beaumont court of appeals held that the trial 
court’s denial of an application for letters of 
administration (based on a ruling that the 
Contestant was not related to the deceased and 
had no interest in the estate) was res judicata as 
to the contestant’s attempted intervention in the 
heirship proceeding of the same decedent’s 
estate. 

6.  Must not Be a Collateral Issue 

It is important to note that in Evans’ Estate, the 
exact issue was found to have been litigated, but 
in Berger v. Kirby, 135 S.W. 1122, 1126 (Tex. 
Civ. App. 1911), aff’d 153 S.W. 1130 (Tex. 
1913), the res judicata argument was rejected 
where the earlier finding regarding any lack of 
relationship was not actually litigated and 
included only as a collateral finding. To be res 
judicata and work judicial estoppel, the issue 
must not be merely collateral to the issue in 
question. In re Evans’ Estate, 198 S.W.2d at 746. 
Accord, Estate of Armstrong, 155 S.W.3d at 455. 
(Contestant’s status as a surviving spouse at an in 
limine hearing was a collateral matter and was 
not conclusive for purposes of the heirship 
proceeding and could not bar Contestant’s right 
to a jury trial on the issue of her status.) 

C.  Requirements of Application-Tex. Est. 
Code 

§ 202.005 - The application must include the 
following: 

1. the decedent’s name and date and place of 
death; 

2. the names and physical addresses where 
service can be had of the decedent’s heirs, 
the relationship of each heir to the 
decedent, whether each heir is an adult or 
minor, and the true interest of the applicant 
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and each of the heirs in the decedent’s 
estate or in the trust, as applicable; 

3. if the date or place of the decedent’s death 
or the name or physical address where 
service can be had of an heir is not 
definitely known to the applicant, all the 
material facts and circumstances with 
respect to which the applicant has 
knowledge and information that might 
reasonably tend to show the date or place 
of the decedent’s death or the name or 
physical address where service can be had 
of the heir; 

4. a statement that all children born to or 
adopted by the decedent have been listed; 

5. a statement that each of the decedent’s 
marriages has been listed with: 

a. the date of the marriage; 

b. the name of the spouse; 

c. the date and place of termination if the 
marriage was terminated; and 

d. other facts to show whether a spouse 
has had an interest in the decedent’s 
property; 

e. whether the decedent died testate and, 
if so, what disposition has been made 
of the will; 

6. general description of all property 
belonging to the decedent’s estate or held 
in trust for the benefit of the decedent, as 
applicable; and 

7. an explanation for the omission from the 
application of any of the information 
required by this section. 

D.  Supported By Affidavit 

Tex. Est. Code § 202.007. The Application must 
be supported by an affidavit from each applicant 
that: 

1. all the allegations in the application are 
true; and 

2. no material fact or circumstance has been 
omitted from the application. 

E.  Required Parties 

Tex. Est. Code § 202.008 – The applicant must 
make each of the following a party to the heirship 
proceeding: 

1. each person named as an heir; 

2. all unknown heirs of the decedent; and 

3. all co-owners of any real property with the 
decedent as shown by the deed records of 
that county as of the date of filing of the 
application. 

note: 

1. It would be advisable to take the time to 
check the deed records if there is any real 
possibility of co- owner or tenants in 
common. 

2. Tex. Civ. Prac. & Rem. Code § 132.001 
authorizes the use of unsworn 
declarations in lieu of an affidavit. That 
would be applicable here. 

F.  The Application: Pointers 

1.  Relationship of Each Heir to the Decedent 

If the deceased left a spouse surviving, the 
“relationship information” for each surviving 
child and other descendants who are heirs should 
designate who the other parent is. For decedents 
dying after 9/1/1993, the distribution of 
community property differs depending on 
whether the surviving spouse and the decedent 
were the parents of all the children. Tex. Est. 
Code § 201.003. 

Minors: Sensitive Data Issues Tex. Rules 
Civ. Proc. 21c(c). The Texas Supreme 
Court’s e-filing rules restrict what data 
may be included in filings. 

Information identified as sensitive must not 
be included unless required by a statute, 
court rule, or administrative regulation. 

In listing heirs of the Decedent, the better 
practice would be to identify children of 
the Decedent only as a “child” of the 
Decedent without reference to adult or 
minor. 

Although a physical address for service 
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purposes must be provided (Tex. Est. Code 
§ 202.005), the home address of the heirs 
(another item of sensitive data) is no 
longer required to be included in the order 
(Tex. Est. Code § 202.201). 

2.  Express Shares in Fractions 

Shares of the Estate are better noted as fractional 
interests (“½ of ¼ of ¼”) rather than as “1/88” or 
“.011363636.” This allows the court (and others) 
to better understand the division of the property 
in the tabular listing of the distributees. This will 
limit arguments over how many decimal places 
should be used to accurately express the share. 

3.  Leave the Fractions Divided 

In addition, it is helpful to the court to leave the 
fractions divided to show how the suggested 
interest was calculated. For example, “2/9 of the 
separate personal property” is harder to 
understand than showing three heirs as receiving 
“1/3 of 2/3 of the separate personal property” 
each. The court can more easily check whether 
the division was made correctly. 

The Texas Supreme Court recently opined 
over the effects of compound fractions. 
Hysaw v. Dawkins 2016 Tex. LEXIS 100, 
59 Tex. Sup. J. 327 (Tex.) January 29, 
2016. 

4.  Characterization of Property 

Absent a request for a declaratory judgment, it is 
not incumbent on the court to determine the 
characterization of the property the decedent 
owned. Consequently, where surviving spouses 
are involved, the application, the proof and the 
judgment should all indicate each heir’s interest 
in every possible type of property: separate 
personal property, separate real property, and 
community property. 

5.  Community Property Division 

Tex. Est. Code § 201.003(c), which addresses the 
distribution of community property when a 
decedent had children from a prior marriage, 
causes many problems for attorneys new to the 
details of intestacy. The pertinent language is: 

If the deceased spouse is survived by a 
child or other descendant who is not also a 

child or descendant of the surviving 
spouse, one-half of the community estate is 
retained by the surviving spouse and the 
other one-half passes to the deceased 
spouse’s children or descendants. The 
descendants inherit only the portion of that 
estate to which they would be entitled 
under Section 201.101. 

The statement that “one-half of the community 
estate is retained by the surviving spouse” does 
not mean that the surviving spouse is entitled to 
one-half of the decedent’s share of the 
community estate. Each spouse has a one- half 
interest in the community estate, and a 
determination of heirship only addresses the 
decedent’s share of the community estate. In 
other words, if there are heirs other than the 
children of the decedent and the surviving 
spouse, the surviving spouse takes none of the 
decedent’s share, but does retain his or her half of 
the community property. “In all cases, the 
surviving spouse retains his or her 1/2 
community interest. This 1/2 interest belongs to 
the spouse - not by inheritance, but because death 
has dissolved the community entity and has 
compelled a division of the community estate.” 
Jones v. State, 5 S.W.2d 973, 975 (Tex. 1928). 

6.  Imbedded Heirships 

If one of the heirs has survived the decedent, then 
subsequently died, the trail ends there for this 
proceeding. For purposes of the instant case, the 
relevant determination is whether that deceased 
heir has had an estate administration opened or 
not. If so, any distributive share is payable to the 
personal representative of the estate. If not, the 
distributive share of the deceased heir is payable 
to the registry of the court. 

Do not attempt to “double-up” and determine the 
heirs of an heir who survived, but died 
subsequent to the subject decedent, unless a 
separate heirship proceeding has been filed on 
that heir’s behalf. The court can only act within 
its jurisdiction and that jurisdiction (for these 
purposes) is determined by the pleadings and 
citation regarding the person whose heirship is 
being determined. An attempt by the court to act 
outside of or beyond its jurisdiction produces a 
void result. Kowalski v. Finley, 2004 Tex. App. 
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LEXIS 8393 (Tex. App. Houston 14th Dist. 
2004, no pet.). 

7.  Minor Heirs 

Where minors are involved, it is necessary to 
specify whether the heir is an adult or a minor. 
Tex. Est. Code § 202.005(2). It is advisable to 
include the date of birth of the minor as a 
reference to know when the minor is old enough 
to sell property and to know what type of service 
or waiver is appropriate. (see below). 

8.  Other Parties 

All persons shown by the deed records to own a 
share or interest in any real property described in 
the application must be made parties to the 
proceeding. Tex. Est. Code § 202.008. Unknown 
heirs of the decedent are required to be joined. 
Tex. Est. Code § 202.008(1). 

X.  CITATION 

Tex. Est. Code § 51.001. The citation required 
here differs in several ways from citation and 
service required for an administration. 

A.  Service of Citation or Waiver of Notice 

All heirs who are not applicants on the petition, 
including minor heirs, must be served with 
process unless they have executed valid waivers 
of notice. Tex. Est. Code §§ 202.051, 202.054. 

A parent, managing conservator, guardian, 
Attorney Ad Litem, or Guardian Ad Litem of a 
distributee who is younger than 12 may waive 
citation required to be served on the distributee 
under this section. Tex. Est. Code § 202.051. 

Minor heirs aged 12 through 17 must be served; 
they may not waive service, and no one may 
waive for them. Tex. Est. Code §§ 51.201 & 
202.056. 

The code allows service by certified or registered 
mail, but the court can require personal service 
for all heirs that do not file a valid waiver. Tex. 
Est. Code § 51.001(b). 

All persons shown by the deed records to own 
any of the estate property must waive or be 
served. Tex. Est. Code § 202.008. 

“Unknown heirs” (heirs whose identity is 
unknown or whose location is unknown) are 
served with citation by publication (below). 

B.  Posted Citation 

Under Estates Code §51.053 Citation shall also 
be posted in the county where proceedings are 
commenced and where decedent last resided 
except where there is citation by publication 
under Tex. Est. Code § 202.052. Tex. Est. Code 
§ 51.053. The court, in its discretion, may require 
posting regardless of whether citation by 
publication has been done. Tex. Est. Code 
§ 51.001. 

C.  Citation by Publication 

Citation by publication is required in all heirship 
proceedings to be published in a newspaper of 
general circulation on: 1) all heirs whose 
identities are unknown and 2) heirs whose 
addresses cannot be found, in the county of the 
proceeding and the county of the decedent’s last 
residence. Tex. Est. Code § 202.052. 

Although the clerk prepares the citation, the 
responsibility for securing publication in a local 
paper and obtaining the publisher’s affidavit 
varies from county to county. It is sometimes the 
attorney’s responsibility and sometimes the 
clerk’s. The original publisher’s affidavit, with 
the newspaper clipping attached, should be filed 
before the hearing. 

If the decedent lived in another county for a 
substantial part of his or her life, citation by 
publication in that county may be necessary 
depending on the individual facts of the case. 

D.  When No Citation Necessary 

Under Tex. Est. Code § 202.055, service of 
citation is not required on: 

1. the applicant or applicants, 

2. anyone who enters an appearance in the 
proceeding, and 

3. anyone who has executed a waiver of 
citation. 
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E.  Affidavit of Service of Citation 

Similar to the affidavit of service in a 
guardianship application, Tex. Est. Code 
§ 202.057 requires an applicant to file an 
affidavit sworn to by the applicant or a certificate 
signed by the applicant’s attorney stating the 
citations given or waivers received and filed. A 
court may not enter an order determining heirship 
until the affidavit or certificate is filed. 

F.  Other Matters Which May Be Included in 
a Waiver Of Citation 

1.  Consent to Independent Administration via 
Waiver of Service 

In seeking the creation by the court of an 
independent administration in an intestate 
situation, it is common practice to include in the 
“Waiver of Citation and Entry of Appearance, 
Joinder in Application, Agreement as to 
Independent Administration, Designation of 
Independent Administrator and Request for 
Independent Administration” under Tex. Est. 
Code § 401.003 to include language allowing the 
natural guardian or guardians of a minor 
distributee to consent on the minor’s behalf to the 
creation of an independent administration, if 
there is no conflict of interest between the minor 
and the natural guardian(s). Tex. Est. Code 
§ 401.004(c). 

note: The court may still deny the request 
for an independent administration or the 
waiver of bond if the court finds that it 
would not be in the best interest of the 
minor(s) or of the estate. Tex. Est. Code 
§ 401.003. 

2.  Granting Power of Sale by Agreement 

Also in a court-created independent 
administration, beneficiaries who are to receive 
an interest in real property may indicate their 
consent to the ability of the independent 
administrator to sell such real property. Tex. Est. 
Code § 401.006. 

XI.  ATTORNEY AD LITEM 

A.  Unknown Heirs 

A court must appoint an Attorney Ad Litem for 
all heirs whose names or whereabouts are 
unknown. Tex. Est. Code § 202.009. The 
appointment may be expanded to include 
representation of any heir who is an incapacitated 
person on a finding that the appointment is 
necessary to protect the interests of the heir. 
Pursuant to Tex. Est. Code § 53.104, the ad litem 
may also be appointed for a non-resident. An 
Attorney Ad Litem appointed under these 
sections is entitled to reasonable compensation 
for services in the amount set by the court and to 
be taxed as costs in the proceeding. Tex. Est. 
Code § 53.104. 

Tex. R. Civ. Proc. 244 requires the appointment 
of an Attorney Ad Litem where service has been 
made by publication and no answer has been 
filed nor appearance entered. (Applies every time 
anyway.) 

B.  Cost Deposit for Ad Litem Fees 

It is a common practice for courts to require the 
applicants to deposit an amount set by the court 
often in the range of $450, in conjunction with 
the filing of the heirship application, to ensure 
that the funds will be available to compensate the 
ad litem for the work to be performed in an 
heirship case. Besides assuring the ad litem some 
compensation, such a deposit can have an 
equalizing effect on the cost of the heirship 
determination. 

C.  Duty and Standing of the Attorney Ad 
Litem 

It is the duty of attorney ad litem to defend the 
rights of his involuntary client with the same 
vigor and astuteness he would employ in the 
defense of clients who had expressly employed 
him for such purpose. Estate of Tartt v. Harpold, 
531 S.W.2d 696, 698 (Tex. App.-Houston [14th 
Dist.] 1975, writ ref’d n.r.e.) (quoting Madero v. 
Calzado, 281 S.W. 328 (Tex. Civ. App.-San 
Antonio 1926, writ dism’d)). Estate of Stanton, 
2005 Tex. App. LEXIS 10901 (Tex. App. Tyler 
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2005, pet. den). (dependent administration and 
heirship). 

The attorney ad litem in an heirship proceeding 
appointed under Tex. Prob. Code § 34A (now 
Tex. Est. Code § 202.009) was found to have 
both standing and authority to oppose the 
appointment of a temporary administrator and 
apply for the appointment of an independent 
third-party administrator, to the same extent as if 
his clients had been present. Estate of Stanton, 
2005 Tex. App. LEXIS 10901 (Tex. App. Tyler 
2005). (dependent administration and heirship). 

D.  Due Diligence 

The Attorney Ad Litem should: 

1. Obtain and Review All Relevant Pleadings 
& Documents 

2. File an Answer on behalf of the clients. 
This ‘joins the issues.’ 

3. Contact the Attorney for the Applicant to 
obtain: 

a. copies of the pleadings and any other 
‘official’ documentation affecting 
descent and distribution. 

b. the names and contact information of 
family members and disinterested 
witnesses. 

4. Personally interview the applicant, other 
knowledgeable witnesses, including 
disinterested witnesses, to verify the 
heirship facts. 

5. Make an independent determination (if 
appropriate) whether the information 
provided is sufficient, whether anyone has 
been omitted or if any heirs may be minors 
or otherwise incapacitated or whose 
identity or whereabouts may be unknown. 

6. Prepare a Written Report upon completion 
of the investigation, detailing: 

a. a statement of whether the ad litem 
agrees or disagrees with the application 
for determination of heirship; 

b. a distribution chart, fully showing how 
all interests devolve upon the heirs; 

c. a skeletal recitation of the documents 
reviewed and persons consulted; 

7. Attend and Participate in the Hearing; and 

8. Prepare and File a Written Application for 
Payment and Discharge. 

For further reference, see The Ad Litem Manual 
for 2016: www.tarrantcounty.com. 

E.  Discharge the Ad Litem 

The order awarding the ad litem’s fees should 
include a provision discharging the attorney ad 
litem. Such orders on court appointments and 
fees are now subject to a monthly reporting 
requirement to the Office of Court 
Administration. Tex. Govt. Code Ch. 36. 

XII.  THE HEARING 
Some general and practical observations 

A.  Generally: Hearing in Open Court 

Tex. Est. Code § 202.151 clearly requires a 
hearing “in open court” in a proceeding to 
declare heirship, either through live testimony or 
deposition on written questions. See “Evidence” 
below. 

B.  The Hearing at the Bench 

(“Even a fool is thought wise if he keeps 
silent.”) Proverbs 17:28 (NIV) 

Although counsel is most often standing at the 
bench rather than standing at the counsel table to 
address the court – this is still a formal 
proceeding and the conduct of counsel and the 
parties should reflect such. 

1.  Prepared Testimony 

Unless a record is being made by a court reporter, 
always have your testimony reduced to writing 
(Appendix I-4), in all cases, for all witnesses, 
every time. 

2.  Prepared Judgment 

Although some courts (such as Travis County) 
wish to draft their own heirship judgments, be 
prepared to tender an appropriate form of 
judgment to the court. 
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3.  Speak Up 

It’s your show. 

4.  Lead The Witness and Avoid Droning 
Repetition 

5.  Be Considerate! 

If you think you are nervous, imagine how the 
applicant/witness feels! Don’t make your witness 
grasp for dates, names, etc. Phrase questions to 
be easy to answer. (e.g.: “The answer is always 
‘yes.’”) 

6.  Prepare Your Witnesses 

Discuss the testimony and any legal issues 
outside the presence of the court and then ask 
summary questions as appropriate. 

7.  Candor Toward The Tribunal 

Texas Disciplinary Rules of Professional 
Conduct Rule 3.03 provides that “(a) A lawyer 
shall not knowingly: . . . (4) fail to disclose to the 
tribunal authority in the controlling jurisdiction 
known to the lawyer to be directly adverse to the 
position of the client and not disclosed by 
opposing counsel. 

Even if you are not actively contesting the 
application, make sure the court has a full picture 
of the situation. Rather than merely saying “No 
questions,” ask questions sufficient to highlight 
any points not covered by the Applicant or other 
counsel. But use some judgment. While “No 
questions” is often the proper tactic, don’t leave 
the judge with the impression that the whole 
story has not come to light. The result may not be 
pleasant for counsel. 

C.  Bond Testimony 

If a bond is involved, elicit sufficient testimony 
on the nature and extent of the Estate and 
potential claims (creditors, PI claims, etc.) to 
enable the court to set the bond. 

XIII.  EVIDENCE IN HEIRSHIP 
PROCEEDINGS 

Tex. Est. Code § 202.151. 

A.  Evidence Reduced To Writing 

The court may require all or any part of the 
testimony admitted as evidence to be reduced to 
writing and subscribed and sworn to by the 
witnesses. Tex. Est. Code § 202.151(a). Most 
courts use a form for the applicant’s testimony 
and for the disinterested witness or witnesses. 

B.  Live Evidence 

The evidence most often before the court in an 
heirship hearing is live testimony, given in open 
court, by witnesses with personal knowledge 
regarding the decedent’s family and marital 
history and the identity of the heirs. Tex. Est. 
Code § 202.151(b). This includes information 
regarding identity and relationship of the family 
members, births, deaths and marriages, as well as 
the order of deaths and marriages. Courts 
customarily will require at least one disinterested 
witness with personal knowledge of the 
decedent’s family history to testify. 

C.  Deposition on Written Questions 

If, for some reason, live testimony is unavailable 
(usually because the witnesses reside a great 
distance from the site of the hearing), the 
testimony may be obtained through a deposition 
on written questions, prepared by the attorney for 
the applicant. 

D.  When One Witness Allowed 

The 2019 Legislature added Estates Code 
§ 202.151(c) which provides as follows: 

If it is shown to the court’s satisfaction in a 
proceeding to declare heirship that, after a 
diligent search was made, only one 
disinterested and credible witness can be found 
who can make the required proof in the 
proceeding, the testimony of that witness must 
be taken in open court, by deposition in 
accordance with Section 51.203, or in 
accordance with the Texas Rules of Civil 
Procedure. 

E.  Evidentiary Standard 

The Estates Code fails to specify a standard of 
proof for heirship proceedings beyond requiring 
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“that level of proof which would create in the 
trier of fact a firm belief or conviction as to the 
truth of the allegations sought to be established” 
Transportation Ins. Co. v. Moriel, 879 S.W.2d 
10, 31 (Tex. 1994). Therefore the judge (or jury) 
in an heirship proceeding is guided by their own 
sense of what is right, just and true. Ibid. 

F.  Pointers 

1.  Getting The Whole Picture 

The court should make sure that testimony, from 
both interested and disinterested witnesses, fully 
proves the identity of decedent’s heirs, including 
the possibility of common-law marriages, 
predeceased children and their descendants, or 
information about parents and predeceased 
siblings and their descendants when applicable. 

2.  Establishing the Fact of Death 

If the fact of actual death of the supposed 
decedent cannot be proven by direct means, it 
may be proven by adequate circumstantial 
evidence. Tex. Est. Code § 454.001. Otherwise, 
the court may have to indulge in a presumption 
of death arising from Tex. Civ. Prac. & Rem. 
Code §133.001 (the “Texas Presumption of 
Death Act”), where a declaratory judgment action 
asking the court to declare the date and place of 
death is coupled with the application to 
determine heirship. See King, “Mostly Dead: 
Disappearance and the Presumption of Death,” 
2013 State Bar of Texas Advanced Estate 
Planning and Probate Course. 

3.  Statement of the Evidence  (No Longer 
Required) 

Tex. Rules Civ. Proc. 244 provides: “A statement 
of the evidence approved by the court must be 
filed with the record where service has been 
made by publication and no answer has been 
filed nor appearance entered.” Because Tex. Est. 
Code § 202.009 now mandates the appointment 
of an attorney ad litem for heirs whose identity or 
whereabouts are unknown, this provision is a 
relic of the past. If the heirship ad litem performs 
even cursory due diligence (see below), an 
answer will have been filed. Provided the court 
requires the testimony to be reduced to writing 
per Tex. Est. Code § 202.151(a), a properly 

drafted Proof of Heirship Facts (see Appendix I-
4) will contain the appropriate information to 
satisfy this requirement. A separate “Statement of 
the Evidence” is simply no longer necessary. 

4.  Documentary Evidence 

The court should not allow the use of Affidavits 
of Heirship, as referenced in Tex. Est. Code 
§ 203.002 for proof in an heirship proceeding 
unless they have been filed of record for at least 
five years. Tex. Est. Code § 203.001(a)(2). (Even 
though the Estates Code contains a form and 
specifies it is prima facie evidence of such 
matters.) The statute still clearly requires the 
affidavit to have been on file for at least five 
years by the time the heirship proceeding is 
commenced. Tex. Est. Code § 203.001(a)(2). 
Affidavits of heirship that were drafted, executed 
and filed only for the current proceeding are 
inadmissible and, essentially, a waste of time. 
Compton v. WWV Enterprises, 679 S.W.2d 668 
(Tex. App. Eastland 1984, no pet.). 

Live testimony, on the other hand, comes under 
the description of “oral statements of reputation 
concerning personal or family history” - Tex. R. 
Evid. 803(19), classified as hearsay exceptions 
without any authentication requirement other 
than a demonstration of personal knowledge. 
Tex. R. Evid. 901(b)(1). 

5.  Recorded Documents 

For example, recorded documents such as birth, 
marriage and death certificates are admissible 
because of Tex. R. Evid. 902(1) (“Domestic 
Public Documents Under Seal”). 

6.  Written Statements of Fact 

Written statements of fact concerning personal or 
family history contained in family Bibles, 
genealogies, charts, engravings on rings, 
inscriptions on family portraits, engravings on 
urns, crypts or tombstones, etc. are specifically 
excepted from the hearsay rule - Tex. R. Evid. 
803(13), but are subject to the twenty-year 
authentication requirement of Tex. R. Evid. 
901(b)(8). 
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7.  Errors 

Any errors contained in such recorded 
instruments may be proved by interested parties 
during the heirship proceeding. Tex. Est. Code 
§ 203.001(b). This provision is not exclusive of 
any other methods of proof available under other 
rules or law. 

XIV.  HEIRSHIP JUDGMENT 

A.  Requirements for Finality 

Tex. Est. Code § 202.201 provides that for an 
order determining heirship to be a final judgment, 
it must include: 

1. The names of the heirs (listing places of 
residence of the heirs is no longer 
required) Tex. Est. Code § 202.201(a)(1); 

2. The respective shares and interests in the 
decedent’s property; Tex. Est. Code 
§ 202.201(a)(2); and 

3. Whether the proof is deficient in any 
respect Tex. Est. Code § 202.201(b). 

B.  Appealable Judgment 

If all of these elements are present, the judgment 
is final and may be appealed. Tex. Est. Code 
§ 202.202. However, an heirship judgment that 
does not include all of the required elements is 
not a final judgment. Estate of Loveless, 64 
S.W.3d 564, 570 (Tex. App. Texarkana 2001), 
subsequent appeal after remand 2003 Tex. App. 
LEXIS 676 (Tex. App. Texarkana 2003, no pet.). 

C.  Filing, Recording and Indexing of 
Judgment = Constructive Notice 

If a copy of the heirship judgment is filed for 
record in the deed records of the county where 
real property described in the judgment is 
situated, and indexed in the name of the decedent 
as grantor and the heirs named in such judgment 
are indexed as grantees; the filing of such 
judgment shall constitute constructive notice of 
the facts set forth therein. Tex. Est. Code 
§ 202.206. 

D.  Correction of Judgment at Request of Heir 

An heir who was not served with citation may, 
within four years from the date of the judgment, 
have it corrected by bill of review. Upon proof of 
fraud, the four year limitation does not apply. 
The omitted heir may recover from the heirs 
named in the judgment, and those claiming under 
them who are not bona fide purchasers for value, 
his just share of the property or its value. Tex. 
Est. Code § 202.203. 

E.  Protection for Parties Acting in Good Faith 

1.  BFPs 

Even though the judgment may later be modified 
or set aside, a bona fide purchaser who purchased 
real or personal property after entry of the 
judgment without actual notice of the claim of an 
omitted heir will prevail over such omitted heir. 
Tex. Est. Code § 202.204(a). 

2.  Delivery of Goods or Other Transactions 

Similarly, any person who has delivered funds or 
property of the decedent to or engaged in any 
other transactions with the heirs named in the 
judgment, in good faith, after the entry of such 
judgment, shall not be liable therefor to any 
person. Tex. Est. Code § 202.204(b). 

3.  Facility of Payment 

If the judgment recites that there is no necessity 
for administration on the estate, such recital shall 
constitute authorization to all persons owing any 
money to the estate of the decedent, or having 
custody of any property of such estate, or acting 
as registrar or transfer agent of any evidence of 
interest, indebtedness, property, or right 
belonging to the estate, and to persons purchasing 
from or otherwise dealing with the heirs as 
determined in the judgment, to pay, deliver, or 
transfer such property or evidence of property 
rights to such heirs, or to purchase property from 
such heirs, without liability to any creditor of the 
estate or other person. Tex. Est. Code 
§ 202.205(a). 
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4.  Heir’s Right to Enforce Judgment 

An heir named in the heirship judgment can 
enforce his or her rights under the judgment by 
suit. Tex. Est. Code § 202.205(b). 

5.  Other Creditor’s Rights Unaffected 

Other than the specifics listed above, the rights or 
remedies of the creditors of the decedent who is 
the subject of the heirship proceeding are 
unaffected. Tex. Est. Code § 202.205(c). 

F.  Pointers 

1.  K.I.S.S. 

Lawyers can spend hours on drafting the 
judgment. The judge will usually have only a few 
minutes to review the work. However, it is the 
judge who determines whether the order can be 
approved. All document should be designed to be 
easy to review and comprehend. 

2.  Combined Orders 

The heirship judgment can (and should) be 
combined with any other orders in the same 
proceeding (granting letters of administration, 
creating an independent administration or 
granting declaratory relief, as applicable). 

3.  Tabular Listing 

The heirship and property distribution 
information should be displayed in a tabular 
listing with all the types of property in one table 
to make it easier to verify all necessary 
information is included and that the shares are 
calculated correctly. 

4.  Cover All The Bases 

As discussed earlier, the judgment determining 
heirship is a pronouncement identifying the heirs 
who take and their respective shares. It is not a 
finding of what property the decedent owned at 
death. That is a job for an inventory or a 
declaratory judgment. The heirship judgment 
should reflect the appropriate distribution for all 
property, real and personal, community and 
separate. If the judgment needs to identify 
particular property for some reason, that is the 
job for a declaratory judgment action. 

XV.  CHECKLIST FOR 
ATTORNEYS1 

1. Draft Pleadings, e-Sign & e-File, pay 
applicable fees* (See #8 below for pre-filing 
completed hearing documents) 

A. Cover Letter to clerk/Filing Instructions 

1. Request issuance of citation 

2. Order/Pre-Pay for additional copies of 
Proofs of Death 

3. Order/Pre-Pay for certified copies of 
the Order 

4. Arrange to pick up or have documents 
mailed 

5. Other requests 

B. Case Information Sheet 

C. Case Information Sheet - Probate 
Supplement* 

D. Application for Determination of Heirship 
(Appendix I) 

E. Other documents relating to initial filing 

F. Proposed Proofs of Heirship Facts 
(Appendix I-4) (See #8 below for pre- 
filing completed documents) 

1. Applicant 

2. Disinterested Witness 

G. Proposed Judgment Determining Heirship 
(Appendix I-4) (See #8 below for pre-
filing completed documents) 

2. Make Deposit for Ad Litem Fee: $450.00* 

3. Court makes Ad Litem Appointment 

4. Clerk posts citation 

5. Obtain citation from clerk and arrange for 
citation by publication* 

                                                      

1 Local practice may vary so be certain to check 
with your local court. 
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6. Ad Litem begins investigation, files Answer 

7. Attorney requests setting (after Ad Litem has 
had time to investigate and file Report)* 

A. e-Serve Ad Litem with setting notice 

B. Confirm setting with court by e-mail 

8. Complete & e-File completed hearing 
documents (Proofs and Order) (court and date 
of hearing/signing filled in) in advance of 
hearing date* 

9. e-Serve attorney ad litem with copies 

10. Obtain service of required citations or obtain 
waivers per Tex. Est. Code Ch. 202 
(Appendix I-2) 

11. Obtain Publisher’s Affidavit and copy of 
citation by publication* 

12. e-File Publisher’s Affidavit and copy of 
citation by publication* 

13. e-File Affidavit of Notice by Applicant or 
Certificate by Attorney (Appendix I-3) 

14. Ad Litem files Report* (Ad Litem Manual) 

15. Attend and participate in hearing: 

A. Case called 

B. Witnesses sworn 

C. Testimony of applicant 

D. Testimony of disinterested witness 

E. Ruling of court 

F. Witnesses Execute Proofs of Heirship 
Facts 

G. Judge signs Judgment Determining 
Heirship 

H. Clerk certifies copies of Judgment 
Determining Heirship 

16. Ad Litem submits Fee Appl. (see Ad Litem 
Manual)* 

17. Court reviews and acts on Ad Litem Fee 

Application and discharges Ad Litem 

18. Attorney picks up copies/certified copies from 
clerk. 


