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 Purpose of Heirship proceedings.

 Basics of Heirship proceedings.

 Overview of Texas intestate succession law.
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 To obtain a formal determination of the 
heirs of a person who died without a will.
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1. Determine who receives the decedent’s
property upon a intestate death

 Total intestacy – no valid will

 Partial intestacy – valid will but does not
dispose of the person’s entire estate

2. Determine individuals whose consent is
needed to have independent
administration of an intestate decedent.
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 None

 Of course, there may be limitations on opening
an estate administration.

 Note that a 2020 case cast doubt on this
conclusion if death was before 1/1/2014.
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1. As part of a dependent intestate
administration.

2. As a prelude to an independent intestate
administration to determine identity of
persons who must consent.

3. As a stand alone proceeding when no
estate administration is needed.
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1. Heirs might not know about other heirs

 For example, a brother or sister born as the
result of an affair which the parent kept
hidden or from a prior relationship.

2. Heirs might hide the existence of other
heirs to increase the size of their shares.
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 In all heirship determinations, you must 
appoint an attorney ad litem to represent 
the interests of the unknown heirs.

12



1. Determine the identity of all heirs after
examining the family history information.

2. Determine the shares of each heir based
on Texas statutory and case law.
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 If county only has a constitutional county 
court

 Exclusive original jurisdiction to determine
heirship.
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 If county also has a statutory county court 
at law with probate jurisdiction

 The constitutional county court and the
statutory county court at law share original
jurisdiction to determine heirship.
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 If county also has a statutory probate court

 The statutory probate court has original
jurisdiction to determine heirship.
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1. In county where estate administration is
already pending.

2. If not pending, where estate administration
would normally be held:

 County of decedent’s domicile at death

 Normal non-domiciliary rules

3. If decedent was under guardianship and no
administration pending, where
guardianship was pending at time of death.
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 The following people are authorized to file 
the application:
 Personal representative

 Heir

 Creditor (secured or unsecured)

 Decedent’s guardian of the estate

 Person seeking to be an independent
administrator

 Trustee of trust holding assets for benefit of the
decedent
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1. Decedent’s name
2. Date and place of death
3. Information about the heirs

 Name
 Address where service to be made
 Relationship to decedent
 Whether heir is minor or adult

4. Names of all children
5. Information about all marriages
6. General description of decedent’s property
7. Excuse for any missing information
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 The application must be supported by an 
affidavit of the applicant in which the 
applicant swears that:

1. All information is true, and

2. Nothing material has been omitted.

 The “unsworn declaration” method authorized 
in Tex. Civ. Prac. & Rem. Code § 132.001 may 
used instead.
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 The following parties are necessary to an 
heirship proceeding:

1. Each person named as an heir,

2. All unknown heirs,

3. All co-owners of real property that the
intestate owned.
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1. Each heir at least 12 years old by registered
or certified mail

 Waiver only allowed for adult heirs

2. Parent or guardian of each heir under 12.

3. If heir or an heir’s address unknown,
publication in:

 County where proceedings taking place, and

 County where intestate lived at time of death.

4. Unless publication, posting in same counties.
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 No notice is need for:

1. Applicants,

2. Individuals who entered an appearance, and

3. Anyone who executed a valid waiver.
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 Presumption = certified or registered mail

 Court may order personal service
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 Proof needed that all citations given or 
waivers received and filed.

1. Applicant via a sworn affidavit, or

2. Attorney for applicant by a signed certificate.
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 Appointment of attorney ad litem is 

mandatory in all heirship determinations even 

if no evidence or suspicion of unknown heirs.

 You may require applicant to deposit funds to

cover cost – perhaps $500.

 Consider giving the attorney ad litem detailed

instructions as to his or her duties.

▪ https://www.tarrantcounty.com/content/dam/main/prob

ate-courts/probate-court-

1/Documents/The_Ad_Litem_Manual.pdf
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1. In court testimony of two witnesses with personal
knowledge of decedent’s family situation
▪ You may require it to be reduced to writing and sworn to (good

idea!).

▪ Under 2019 Legislation, you may accept one witness if only one can
be found after diligent search.

2. Deposition on written questions if witnesses unable
to attend court hearing.

3. Affidavits of heirship and other documents but only
if filed for at least five years.

4. Recorded documents (birth certificates, marriage
licenses, etc.)
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 Names of heirs.

 Shares of heirs.

 Indication if any proof deficient.
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 Assuming order contains all required 
elements, it is a final judgment and thus 
appealable.
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 An heir not served with citation has four 
years to have judgment corrected.

 If fraud involved, however, four year limitation 
does not apply.

 The omitted heirs are not protected from 
BFPs of estate property.
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1. If court also finds no necessity for
administration, heirs are now entitled to
the decedent’s property.

2. If done as part of regular administration,
administrator may now distribute
property.

3. If done a prelude to independent
administration, you know whose consent
is needed.
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 1. As to person – total intestacy

 2. As to property – partial intestacy
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 Descent = succession to real property

 Distribution = succession to personal 
property

 Heir = person who inherits property by 
intestacy

 Only deceased individuals can have heirs.
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1. What law applies?

2. Are any potential heirs subject to special
rules?

3. Who are the heirs and how much does
each receive?

4. Other intestacy issues.
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 1. Personal Property
▪ Law of intestate’s domicile at the time of death.

 2. Real Property
▪ Law of situs of real property.
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 1. Posthumous Heir (heir born after
intestate’s death)

 Must be in gestation (in the womb) at the time
of the intestate’s death.
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 2. Adopted heirs

 If adopted while a minor:

▪ Inherits from and through adoptive parents.

▪ Inherits from and through biological parents.

▪ When adopted person dies, adoptive family inherits
(not biological family).
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 2. Adopted heirs

 If adopted while an adult:

▪ Inherits from and through adoptive parents.

▪ Does not inherit from and through biological parents.
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 2. Adopted heirs

 Must raise claim within four year statute of
limitations.

 Texas Supreme Court has held that discovery
rule does not apply.
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 3. Non-Marital Children

 Mother = child inherits; no higher burden.

 Father = child may inherit if satisfies higher burden.
▪ Court judgment of paternity

▪ Father executes statement of paternity.

▪ Post-death finding of paternity by clear and convincing
evidence (e.g., DNA).

 Texas Supreme Court has held that discovery rule
does not apply.
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 4. ART Children

 Children born as the result of alternative
reproduction technologies.

 As inheritance law unclear and may result in a
no-inheritance relationship, have both
individuals who want to be parents of the child
adopt the child.
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 5. Step-Children

 Not heirs.

 Unless, can “transform” them into children by
adoption by estoppel.
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 6. Half-Blooded Heir

 Collateral heirs who share only one parent in
common.

 Modern rule = irrelevant

 Texas (Scottish) rule = each half-blood receives
half as much as each whole-blood
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 6. Half-Blooded Heir

¼       ¼ ½ 
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 7. Non-United States Citizen

 Irrelevant.
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 8. “Unworthy” Heirs

 A.  Forfeiture

▪ Abolished by Texas Constitution.

 B.  Civil Death

▪ Does not exist in Texas.

 C.  Corruption of the Blood

▪ Abolished by Texas Constitution.
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 8. “Unworthy” Heirs

 D.  Heir Kills Intestate

▪ Texas does not have a slayer statute (except for life
insurance).

▪ Murdering heir precluded from inheriting by
imposition of constructive trust remedy.

 E.  Suicide

▪ Irrelevant.
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 8. “Unworthy” Heirs

 F.  Bad Parent

▪ Discretionary with court.

▪ Intestate child must be under age 18.

▪ Evil acts proved by clear and convincing evidence.

▪ Evil conduct:
▪ Abandon and fail to support for three years.

▪ Knowingly abandoned pregnant mother.

▪ Criminally responsible for death or serious injury to a child (not
necessarily the intestate child).

49



 9.  Bad Spouse

 1.  Divorce pending at the time of intestate spouse’s 
death based on his/her lack of mental capacity.

 2.  Divorce not pending at time of death but:

▪ a.  Decedent married < 3 years.

▪ b.  Application < 1 year after spouse’s death.

▪ c.  Ground = lack of mental capacity at time of marriage.

▪ d.  Decedent never recovered and recognized the 
marriage.
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 If no, follow “individual” property scheme.

 If yes, follow “community” and “separate” 
property schemes.

[Warning:  If intestate died before 1/1/1993, rules 
are different.]
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 1.  Descendants
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 1. Descendants
 2. Parents
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 1.  Descendants
 2. Parents
 3.  If one parent predeceased, ½ to 

surviving parent and ½ to siblings and their 
descendants.  [If none, all to surviving 
parent.]
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 1. Descendants
 2. Parents
 3. If one parent predeceased, ½ to

surviving parent and ½ to siblings and their
descendants.  [If none, all to surviving
parent.]

 4. If both parents predeceased, all to
siblings and their descendants.
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 1.  Descendants
 2. Parents
 3.  If one parent predeceased, ½ to 

surviving parent and ½ to siblings and their 
descendants.  [If none, all to surviving 
parent.]

 4. If both parents predeceased, all to 
siblings and their descendants.

 5. Grandparents and their descendants, 
etc., etc., etc. [“laughing heirs”]
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 1. Descendants
 2. Parents
 3. If one parent predeceased, ½ to surviving

parent and ½ to siblings and their
descendants.  [If none, all to surviving parent.]

 4. If both parents predeceased, all to siblings
and their descendants.

 5. Grandparents and their descendants, etc.,
etc., etc.

 6. If no heirs, escheat to State of Texas.
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 1. No surviving descendants

 SS inherits all of DS’s community [SS ends up 
owning all community property].
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 2. At least one surviving descendant

 Only marital descendants

▪ SS inherits all of DS’s community property (SS ends
up owning all community property).
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 2. At least one surviving descendant

 At least one non-marital descendant

▪ DS’s descendants inherit DS’s community (SS inherits 
none of the community; SS still has his/her ½).
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 1. At least one surviving descendant

 Personal Property =

▪ Surviving Spouse = 1/3

▪ Descendants = 2/3
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 1.  At least one surviving descendant

 Real Property =

▪ Surviving Spouse = Life estate in 1/3

▪ Descendants = 2/3 (outright) plus remainder of SS’s 
life estate.
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 2. No surviving descendants

 Personal Property =

▪ Surviving Spouse = 100%
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 2. No surviving descendants

 Real Property =

▪ Surviving Spouse = ½

▪ Parents, siblings, and their descendants = ½ using the
individual property scheme.

▪ Note:  If no parents or their descendants, then all to SS.
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 1.  Survival

 Heir must survive intestate by 120 hours.

 If not, heir is treated as if heir predeceased the 
intestate.
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 2. Ownership as tenants in common
▪ Awkward to own undivided interests in every item of

inherited property.

▪ Actions of 2017 Texas Legislature
▪ Enactment of Uniform Partition of Heirs Property Act.

▪ Procedure for a co-tenant heir to adversely possess property
against other co-tenants.
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 3.  Disclaimer

 Heir must disclaim before accepting any 
benefits.

▪ The prior “9 month from date of death” rule now 
applies only to disclaimers for federal tax purposes.

 Property then passes as if disclaiming heir 
predeceased the intestate.
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