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Definition:
Judicial discretion is the power of the judiciary to decide a 

legal case or matter within a range of possibilities set out by 

statute, legal precedent or by a constitution.

“Judicial power is never exercised for the purpose of giving 

effect to the will of the judge, always for the purpose of giving 

effect to the will…the law.” Chief Justice John Marshall 1824



Discretion and Public 
Confidence

Texas Code of Judicial Conduct Preamble 

“…judges individually and collectively, must respect 

and honor the judicial office as a public trust and 

strive to enhance and maintain confidence in our legal 

system.”

ABA poll less than 30% of those polled said they were 

extremely confident or very confident in judges



Confidence Crisis Factors
■ Litigation delays

■ Discovery abuses

■ Courtroom misbehavior of litigants & witnesses

■ “Wrong judgements” reported by the media

■ Disproportionate sentences

■ Unethical conduct by judges on & off the bench

■ Social media 



Increase of Public Scrutiny of 
Judicial conduct and demand for 
accountability

■ Public and private watchdog groups that focus on 

the alleged judicial misconduct

■ Reform movements as a result of specific cases

■ Media, movies and Monday morning 

quarterbacking

■ Social media



Legal Restrictions on Discretion

■ Statute: Texas Penal Code and the Texas Code of 
Criminal Procedure

– Sentencing limitations

– Mandatory provisions

■ Case law and legal precedent 

■ The United States and Texas Constitutions

■ COVID-19



Language conundrums

TX Code Judicial Conduct Canon 8 B Terminology

■ (1)“’Shall’ or ‘shall not’ denoted binding obligations the 

violation of which can result in disciplinary action”. 

■ (2) “’Should’ or ‘should not’ relates to aspirational goals and 

as a statement of what is or is not appropriate conduct but 

not as a binding rule under which a judge may be 

disciplined”.

■ (3)“‘May’ denoted permissible discretion or, depending on the 

context, refers to action that is not covered by specific 

proscriptions.” 

■ (11) “‘Require’ The rules prescribing that a judge “require” 

certain conduct of others are, like all of the rules in this Code, 

rules of reason.  The use of the term require in that context 

means a judge is to exercise reasonable discretion and 

control of those people subject to the judge’s discretion and 

control.”



More words

■ Must

■ Will

■ Can



Vulnerable areas

■ Anywhere there is a cell phone

■ In the Courtroom

– Competence in the law

– Contempt

– Recusal

– Behavior

■ Off the bench behavior

■ Judicial campaigns and elections



In the Courtroom

– Competence in the law 

– Contempt

– Recusal

– Behavior



CANON 2A: A judge shall comply with the law and should act at all times 
in a manner that promotes public confidence in the integrity and 
impartiality of the judiciary. 

•The judge failed to comply with the law and maintain competence
in the law when her policy and practice with respect to court files
was to require public information requests before they could be
accessed. The judge failed to treat a defendant with patience,
dignity, and courtesy, when she refused to allow him to review and
copy the charging documents in the cases against him unless and
until he entered a plea. [Violations of Canons 2A, 3B(2), 3B(4) of the
Texas Code of Judicial Conduct.] Public Warning and Order of
Additional Education of a Municipal Court Judge. 8/08/19.

•The judge failed to follow the law and exhibited incompetence in
the law when he knowingly pulled traffic citations that were pending
in his court for the purpose of having an assistant district attorney
file motions to dismiss the cases and/or provide other preferential
treatment. [Violations of Canons 2A and 3B(2) of the Texas Code of
Judicial Conduct.] Public Reprimand and Order of Additional
Education of a Justice of the Peace. 4/26/19.



CANON 2A A judge shall comply with the law and should act at all times in a 

manner that promotes public confidence in the integrity and impartiality of the 

judiciary. (continued)

■ The judge failed to comply with the law when he took nude 

photos of his wife without her knowledge or consent, and 

transmitted the photos by text message to someone with 

whom he was having an extra- marital affair. [Violation of 

Canon 2A of the Texas Code of Judicial Conduct.] Private 

Reprimand of a District Court Judge. 2/12/19. 

■ The judge failed to comply with the law and failed to maintain 

professional competence in the law when he issued a 

contempt order against a litigant and incarcerated her for 

twenty-four hours for failing to pay guardian ad litem and 

attorney’s fees. [Violations of Canons 2A and 3B(2) of the 

Texas Code of Judicial Conduct.] Private Reprimand and Order 

of Additional Education of a District Court Judge. 4/24/19. 



• The judge failed to follow the law, exhibited incompetence in

the law, and lent the prestige of judicial office to advance

the private interests of another, when she contacted a local

police department and preemptively suggested to the

dispatcher that law enforcement should “hook up” or

“retain” an individual if he was rude or disrespectful to

them. [Violations of Canons 2A, 2B and 3B(2) of the Texas

Code of Judicial Conduct.] Private Reprimand and Order of

Additional Education of a Municipal Court Judge. 12/14/18.



CANON 3B(4): A judge shall be patient, dignified and courteous to litigants, jurors, 
witnesses, lawyers and others with whom the judge deals in an official capacity, 
and should require similar conduct of lawyers, and of staff, court officials and 
others subject to the judge’s direction and control. 

The judge failed to treat individuals with whom she dealt in an official capacity 
with patience, dignity and courtesy, on a number of different occasions. Further, 
the judge attempted to pressure a witness regarding her statement to the 
Commission and retaliated against another witness for cooperating with the 
Commission’s investigation, in a manner that was clearly inconsistent with the 
proper performance of her duties. [Violation of Canon 3B(4) of the Texas Code of 
Judicial Conduct and Article V, Section 1-a(6)A of the Texas Constitution.] Private 
Warning and Order of Additional Education of a District Court Judge. 8/22/19. 

The judge exhibited improper demeanor towards her staff when she made 
numerous inappropriate comments to subordinates in which she used profanity, 
vulgar language, and made sexual references. [Violation of Canon 3B(4) of the 
Texas Code of Judicial Conduct.] Private Reprimand of a Retired Justice of the 
Peace. 4/3/19. 



CANON 3B(4): A judge shall be patient, dignified and courteous to litigants, jurors, 
witnesses, lawyers and others with whom the judge deals in an official capacity, and 
should require similar conduct of lawyers, and of staff, court officials and others 
subject to the judge’s direction and control. Continued

■ The judge failed to treat court personnel with patience, dignity 

and courtesy by sending several text messages containing 

inappropriate and offensive language. [Violation of Canon 

3B(4) of the Texas Code of Judicial Conduct.] Private Warning 

and Order of Additional Education of an Associate Magistrate 

Court Judge. 8/8/19.



In the Courtroom
Just because you can, doesn’t mean you should….

DWI  Sentencing Texas Criminal Procedure 42.12 (11)

– Mandatory

– Discretionary conditions



Off the bench

■ CANON 4A(1): A judge shall conduct all of the judge’s extra-

judicial activities so that they do not cast reasonable doubt on

the judge’s capacity to act impartially as a judge.

■ The judge cast reasonable doubt on his capacity to act

impartially as a judge, when he made a post on a company’s

Facebook page that included an expletive. [Violation of Canon

4A(1) of the Texas Code of Judicial Conduct and Article V,

Section 1-a(6)A of the Texas Constitution.] Private Admonition

of a District Court Judge. 10/18/18.



Judicial campaigns and elections
Just because you can, doesn’t mean you should…. 

■ CANON 5(2): A judge shall not authorize the use of his or her name 

endorsing another candidate for any public office. 

■ • A judge lent the prestige of his judicial office to advance the private 

interest of a candidate for commissioners court by allowing a photo to be 

posted on the judge’s Facebook page. The photo depicted the judge 

standing behind a campaign sign for the candidate and giving a thumbs 

up. The Judge’s actions constituted an improper public endorsement of 

the candidate for public office. [Violations of Canons 2B and 5(2) of the 

Texas Code of Judicial Conduct.] Public Warning of a County Judge. 

4/3/19. 

■ The judge misused government resources and lent the prestige of 

judicial office to advance the private interests of another when he 

directed his court coordinator to forward an invitation to a campaign 

fundraising event for another candidate to an attorney, with an email 

requesting that attorney distribute the invitation to his mailing list. 

[Violations of Canons 2A and 2B of the Texas Code of Judicial Conduct.] 

Private Warning of a County Statutory Probate Court Judge. 8/8/19. 



AVOID THE APPEARANCE OF IMPROPRIETY

BECAUSE YOU CAN……



Resources

■ Texas Code Judicial Conduct

■ State Commission on Judicial Conduct

■ Ethical Advisory Opinions-Judicial Section SBOT on

OCA website


