
Table of Contents 
Statewide Election Workers Social Security and Medicare Tax Exclusion……………………………Page 2 

U.S. Department of Labor – Longevity Opinion……..……..……..……..……..……..……..……..………..Page 4 

Election Guide – Financial Management Guide for County Chairs……..……..……..……..………….Page 7 

Election Workers Guide……………………………………………………………….…………………………………..Page 23 

2007 FLSA Opinion……………………………………………………………………………………………………….….Page 38 

FLSA Opinion on Court Reporters………………………………………………………………………..……………Page 42 

I9 Waiver on Election Workers………………………………………………………………………………….………Page 46 

Regular Rate Fact Sheet…………………………………………………………………………………………………...Page 47 



Page 2 of 48



Page 3 of 48



U.S. Department of Labor 

March 26, 2020 

Dear Name*:

Wage and Hour Division 
Washington, DC 20210 

FLSA2020-3 

This letter responds to your request for an opinion concerning whether payments made by the 
City of*, Alabama (City), pursuant to a resolution of the City's Board of Commissioners, to full
time employees at Christmas time based on their length of service must be included in the 
employees' regular rate when calculating overtime pay under the Fair Labor Standards Act 
(FLSA). This opinion is based exclusively on the facts you have presented. You represent that 
you do not seek this opinion for any party that the Wage and Hour Division (WHD) is currently 
investigating or for use in any litigation that commenced prior to your request. 

BACKGROUND 

In January 1981, the City's Board of Commissions passed a resolution (1981 Resolution) 
providing that: "All eligible employees of the City ... shall be entitled to receive an incentive 
award in the form of longevity award." An employee is eligible if he or she works full time and 
has "been on the regular general fund payroll for a period of not less than five (5) full years." 
The resolution further provides that each eligible employee "shall receive" a longevity award in 
the amount of $2 per month for each whole year of the employee's tenure. You state that, 
currently, the longevity award is paid every two weeks, but the City is contemplating paying out 
the award in a one-time lump sum each year around Christmas time. 

GENERAL LEGAL PRINCIPLES 

The FLSA requires payment "at a rate not less than one and one-half times the regular rate at 
which [ an employee] is employed" to all non-exempt employees for all hours worked in excess 
of forty hours in a workweek. 29 U.S.C. § 207(a)(l). The regular rate includes "all 
remuneration for employment paid to, or on behalf of, the employee," subject to eight statutory 
exclusions. 29 U.S.C. § 207(e). In interpreting these exclusions, the Department is mindful of 
the Supreme Court's instruction to give the exclusions a "fair (rather than a narrow) 
interpretation" because the FLSA's exemptions are "as much a part of the FLSA's purpose as the 
[minimum wage and] overtime-pay requirement[s]." Encino Motorcars, LLC v. Navarro, 138 S. 
Ct. 1134, 1142 (2018) (internal quotation marks and citation omitted). "And that is as should be 
expected, because employees' rights are not the only ones at issue and, in fact, are not always 
separate from and at odds with their employers' interests." Sec '.Y US Dep 't of Labor v. Bristol 
Excavating, Inc., 935 F.3d 122, 135 (3d Cir. 2019) (citing Encino in resolving a regular rate 
issue). 

One of the§ 207(e) exclusions covers "payments in the nature of gifts made at Christmas time or 
on other special occasions, as a reward for service, the amounts of which are not measured by or 
dependent on hours worked, production, or efficiency." 29 U.S.C. § 207(e)(l). The 
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INTRODUCTION OF THE PRIMARY FINANCE PROCESS 

State primary funds are issued to county chairs overseeing the conduct of primary elections in 
accordance with Chapter 173 of the Texas Election Code.  These funds, as well as funds 
collected from candidates for filing fees and other miscellaneous contributions, are used to 
defray the cost of the primary election expenses.  State allocated funds are available to county 
chairs every two years.  It is the responsibility of the county chair to recruit election day workers, 
set up polling places, obtain and transport voting equipment to polling locations, obtain election 
day supplies, recruit workers to tabulate election results, etc. for their party, although  many 
county chairs choose to contract with the county election officer to perform all or some of these 
services.  There are 254 counties in Texas with Democratic and Republican parties conducting 
separate primary elections.  Beginning November, prior to a primary a chair may submit a cost 
estimate requesting funds to run their primary elections.  The deadline for submitting a 
primary cost estimate is 45 days prior to the primary.  If the deadline falls on a weekend or 
holiday, the deadline is extended to the next business day.  If a runoff is necessary, a runoff 
primary cost estimate must be received 10 days after the primary.  Thirty days following the 
primary or runoff, if one occurs, the county chairman must file a final primary cost report of 
their actual expenses.  If additional funds are necessary, the Secretary of State will forward funds 
to the county chairman.  Any surplus funds must be remitted back to the Secretary of State 
by July 1st. 

Page 8 of 48



Upon request of the county chair, this office will fund the estimated cost in compliance with 
Chapter 173 of the Texas Election Code and the Administrative Rules adopted by the Secretary 
of State.  “1 T.A.C.” throughout this manual refers to the Primary Finance Rules found in 1 
Texas Administrative Code §§ 81.101-81.157. 

Seventy-five (75%) of the approved estimated cost is advanced to the chair to cover election day 
and administrative expenses.  The county chair will receive a pre-populated estimated cost report 
based on the final approved costs less financing sources for the most recent comparable 
elections(s) as determined by the Office of the Secretary of State.  If a primary and/or runoff was 
not held in that county, the chair completes an estimated report for the primary and/or runoff. 

After the primary and/or runoff, chairs submit a final cost report of actual expenses.  This office 
then remits the balance or, if upon calculating the actual expenses a surplus is due, the excess 
funds are returned to the primary fund. 

 
CHAPTER 1 - GETTING STARTED 

The first step to managing a primary finance fund is to obtain a Federal Employer Identification 
Number “EIN” or use the existing EIN for the primary fund.  An Employer Identification 
Number is also known as a federal tax identification number, and is used to identify a business 
entity.  EINs are used by the IRS to identify taxpayers that are required to file various business 
tax forms.  It is very likely an EIN has been obtained previously, and it is very important to use 
that number if it is available.  Check the files for payroll tax returns or a copy of W-2’s related to 
previous years’ primary funds, which contain the EIN.  Do not apply for another EIN if one was 
obtained previously.  The new county chair is required to send in a change of officer letter to 
inform the IRS that there is a new officer for the Party. 

If an EIN does not exist, it can be obtained by calling toll-free 1-800-829-4933 and or by mailing 
in Form SS-4 (Application for Employer Identification Number) available at most U.S. Post 
Offices and local IRS offices.  You can also apply electronically at http://www.irs.gov/.  If you 
need to acquire a verification letter of your EIN, you can request a copy of the letter from the 
same toll free number. 

The next step to prepare for managing a primary finance fund is to set up a bank account 
exclusively for the primary fund (1 T.A.C. §81.103).  The EIN is required to open a bank 
account.  Do not use your personal social security number to open the primary fund account.  
This data will appear in bank records and the IRS could erroneously record it as your personal 
account.  An account from the previous primary may have been left open with a nominal balance 
and may be used.  To aid in the opening of a bank account, the county chair or any individual 
may provide an interest-free loan to the primary fund (1 T.A.C. §81.111). 

The account should be styled “______ County Democratic/Republican Party Primary Fund”.  
The signatories on the account should be the chair and any appropriately bonded persons 
authorized by the chair, but the county chair must personally sign all checks in excess of $1,000, 
all administrative payroll checks, and any checks to sole source vendors (1 T.A.C. §81.104(c)). 

It is important for the county chair to obtain a sufficient number of deposit slips and checks.  The 
deposits to the fund will consist of filing fees collected from local candidates, a check from the 
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state party executive committee for allocated filing fees from multi-county district candidates, 
state funds provided by the Secretary of State, and miscellaneous revenue such as contributions.  
Any unverified deposits to the primary fund will be treated as contributions.  Checks will be 
issued from the county primary fund to pay all expenses necessary and directly related to the 
conduct of the primary elections.  The approximate number of checks that will be necessary may 
be determined by referring to the financial records from previous primary elections.  All primary 
fund checks must be printed or stamped with the statement on their face “Void After 180 Days” 
(1 T.A.C. §81.103(d)). 

 
CHAPTER 2 - BOOKKEEPING OPTIONS 

Opening the bank account is a good time to decide on a method for keeping the financial records 
of the receipts and disbursements from primary funds. 

In those cases where the chair or primary administrator does not have or cannot gain access to a 
personal computer, a commercial type checkbook with stubs for noting the purpose of each 
disbursement and nature of each deposit may suffice.  A cash receipts and disbursements journal 
with columns for grouping the receipts and disbursements by category to be reported on the final 
cost report may be prepared by hand.  In order to receive approval of a final cost report, the 
county chair shall transmit copies of leases, receipts, bills, invoices, contracts, competitive bids, 
compensation sheets for election day workers, petty-cash receipts, monthly bank statements, 
electronic bookkeeping records (i.e. Quicken, QuickBooks, etc.), and any other related materials 
documenting primary-fund expenditures.  Purchase requisitions are not considered receipts and 
may not be remitted as such.  

It is highly recommended that a simple spreadsheet or checkbook management computer 
program such as Quicken, QuickBooks, or Money Counts be used.  A checkbook management 
program will simplify the bookkeeping process, permit easy bank reconciliation, and facilitate 
the preparation of the final cost report.  If the chair does not already have a personal computer 
available to use, one may be purchased with primary funds if the cost is $1,500.00 or less.  The 
computer becomes part of the primary fund and must be transferred to the next incoming chair (1 
T.A.C. §81.127).  Computer serial numbers must be reported to SOS to ensure the asset is 
traceable from one election to the next.  Any computer purchased with primary funds is to be 
used for primary-related functions.  It is not considered property of the party chair, rather the 
property of the county party, and must be transferred to the incoming party chair when a new 
chair takes office. 

 
CHAPTER 3 - FUNDING THE PRIMARY ELECTIONS 

The primary elections are paid for by a combination of county level candidate filing fees, 
allocated state level filing fees, state primary funds, and miscellaneous funds (1 T.A.C. §81.102).  
Your county’s portion of state level filing fees will be forwarded by your state party following 
the close of the filing period. 

In an effort to quickly and efficiently advance funds to chairs  prior to the primary and 
runoff election, if applicable, the Office of the Secretary of State prepares estimates based 
on 75% of the final approved costs less financing sources for the most recent comparable
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elections(s) as determined by the SOS.  Accordingly, each county chair will receive a pre-
populated primary cost estimate, which is made available on an internet-based system 
prescribed by the SOS.  It is the responsibility of the party chair to review the report in detail.  
Once the chair agrees to the amount, the primary cost estimate must be submitted to the Office of 
the Secretary of State.  No documentation is required at the time of the estimate application 
submission.  However, all appropriate supporting documentation is required when submitting the 
final cost report. 

The county chair has the ability to modify the pre-populated expenses on the primary cost 
estimate.  If your party did not conduct a primary in the year the estimate was calculated, the 
chair will be required to submit a completed primary cost estimate via the internet-based system 
prescribed by the SOS. 

Upon receipt of your statement, it will be reviewed and approved for payment.  A direct deposit 
will be transmitted, if a direct deposit form is completed by the chair, or a warrant will be mailed 
to the county chair’s address on file for the approved primary cost estimated amount only.  It is 
imperative we have your correct address information so that the warrant will be mailed to the 
address on file.  If you do not receive your funds within three weeks of your submission, please 
call our office to see if we have received your information. The primary cost estimate will cover 
only those expenses you expect to incur during the period November 1 through March 31, or 
May 31 if a runoff is conducted.  Funds will not cover costs incurred prior to November 1 or 
after March 31 or May 31 if a runoff election is held. 

Please be advised, regardless of whether state primary funds are required, the primary cost 
estimate must be filed with the Election Funds Management section of the Secretary of 
State’s Office 45 days prior to the general primary election (Section 173.081 of the Texas 
Election Code). 

If a runoff is necessary, state funds may be obtained to cover those costs by following the same 
process as described for the primary cost estimate.  The same electronic forms and procedures 
apply.  Be advised the runoff estimate will cover only those expenses to be incurred during the 
month of May.  Outstanding expenses from the primary election are not reported and paid until 
the final cost report is filed.  The runoff estimate should be filed no later than 10 days after the 
general primary election (Section 173.081 of the Texas Election Code). 

The final cost report is to be filed no later than thirty days after the primary or the runoff if the 
county has one.  Section 173.084(d) of the Texas Election Code allows the forfeiture of the 
county chair’s compensation for the failure to file a timely final cost report.  All actual expenses 
of the primary and runoff elections are reported via the electronic primary finance system.  The 
Secretary of State will process warrants for 100% of approved actual cost of the primary and 
runoff elections less the primary/runoff estimate amounts already received as well as filings fees 
and other applicable revenue credited to your primary account. 

Final cost reports are a requirement and must be filed with our office regardless of whether funds 
are due to you or you have a surplus of funds (Section 173.084 of the Texas Election Code). 

Your primary fund should be reconciled and surplus funds returned to the SOS by July 1 
(Section 173.0851 of the Texas Election Code).  If you do not file your final report with our 
office by July 1, it may be reported to the prosecuting authority. 
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DIRECT PAYMENT TO COUNTIES:  If you contract with the county and the county 
population is 100,000 or more, the county may request direct payment from the SOS (Section 
173.031 of the Texas Election Code).  The contracted items shall be identified during the 
estimate and final cost reporting processes.  The payment will be calculated based on those 
figures; however, the county will have the ability to adjust the direct payment amount up to the 
contracted amounts identified in the estimate and the final cost reports less filing fees. 

 
CHAPTER 4 - FILING FEES & PETTY CASH

County level filing fees collected in currency as well as checks must be deposited into the county 
primary fund and must not be used to directly pay expenses (1 T.A.C. §81.106).  Deposit slips 
should report each candidate’s name alongside his or her filing fee deposit. 

After the passage of Senate Bill 1073, 84th Legislature, candidate filing information must be 
collected by the county chair and are required to electronically submit the information pertaining 
to candidates with the Secretary of State.  The following information must be collected from 
each applicant: 

• candidate name 
• office on the ballot 
• address 
• filing date 
• phone number 
• email 
• whether the candidate paid a filing fee or filed a petition in lieu of the filing fee 
• filing fee amount 
• status of the candidate 

Candidates for district offices file with the state chair and their filing fees are allocated among 
the county executive committees serving the counties that comprise the district.  The filing fees 
are allocated pro-rata among the counties wholly or partly in each district.  The state chair is 
required to mail each county chair a check for his portion of the filings no later than the 10th day 
after the date of the regular filing deadline.  County chairs are required to deposit these funds 
directly into the primary fund account. 

If a petty cash fund is established, it should be set up by writing a check for the amount of the 
fund ($50 for example) payable to the petty cash custodian, and cashing the check.  All petty 
cash purchase receipts must be kept with the primary finance records.  Petty cash expenses 
should be reported as an office supply expense on the final cost report. 

 
CHAPTER 5 - CONTRACTING WITH THE COUNTY 

Many county parties contract with the county election officer to conduct some or all of the duties 
required for the primary and runoff elections.  County chairs are strongly urged to contract with 
the county.  The county election officer is the person designated by the commissioners court to 
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conduct county elections.  Depending on the county, the election officer may be the Elections 
Administrator, County Clerk, or Tax Assessor-Collector.  Contracting with the county election 
officer allows the county chair to delegate the responsibility of conducting many of the election 
duties to an experienced full-time election staff.  The experienced county election staff can 
operate with a greater efficiency than a part-time primary staff, which deals with elections once 
every two years.  The county is often afforded discounts for election supplies and services which 
may not be available to an individual county party.  Only County Elections Administrators are 
required by statute to contract for election services.  All other county election officers have the 
option of contracting with the county parties.  The county benefits from an election services 
contract by earning a 10% administrative charge on the total value of the allowable direct costs, 
or a minimum of $75 for the services and supplies furnished under the contract.  

The following county election officer duties are required by statute and may not be included for 
compensation in an election services contract:  the filing of Title 15 reports, custodian of election 
records, and the conduct of early voting.  The county chair is specifically required by statute to 
perform the following duties: the acceptance of candidate filings, certification of the election 
ballot, and the canvassing of election returns.  Election records are retained for 60 days in the 
original ballot boxes.  Thereafter, the ballots may be transferred to separate containers for the 
remainder of the federally mandated 22 month storage period. 

Examples of contractible duties include:  preparing, programming, and transporting voting 
equipment; ordering election supplies; notification of election judges, arranging polling 
locations; and operating a central counting station.  As a reminder, the county election officer 
must abide by the primary finance rules outlined in Title 1, Chapter 81, Subchapters F and G of 
the Texas Administrative Code, including the hourly rates for election workers.  Section 
31.100(e) of the Texas Election Code prohibits the compensation of regular county employees 
with election contract funds during normal county office hours.  For example:  a county 
employee shall not be compensated for preparing election kits during normal office hours, but 
could be compensated for working after office hours on the same project.  The rate of pay must 
reflect the prevailing rate in the locale for the same or similar services. 

A “model” copy of the primary election services contract is available from the Secretary of 
State’s Office.  Both the county election officers and the county chair must sign this contract.  
Please review Sections 31.091 through 31.123 of the Texas Election Code before entering into an 
election services contract. 

After the primaries, the county party must obtain from the county election official a detailed 
billing of actual contracted expenses.  The SOS supplies a “model” invoice for counties to use.  
If the county chooses to use their own invoice, be sure to include the elements listed in the SOS 
Invoice.  These expenses must be transferred to the final cost report along with the detailed 
billing of the costs incurred in the performance of the election services contract. 

 
CHAPTER 6 - CONTRACTING FOR JOINT PRIMARIES 

County parties conducting joint primaries and runoff elections automatically enter into a contract 
in accordance with Section 172.126 of the Texas Election Code.  This statute authorizes joint 
primaries and delegates the county election officer to supervise the overall conduct of the 
election.  A joint resolution must be issued by the commissioners court.  The form is signed by a 
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majority of the full membership of the commissioners court and with the unanimous approval of 
the county election officer and the two county chairs. 

A “model” copy of the joint primary election services contract is available from the Secretary of 
State’s Office.  Both the county election officers and the county chair must sign this contract.  
Please review Sections 31.091 through 31.123 of the Texas Election Code before entering into an 
election services contract. 

 
CHAPTER 7 - LEASING OFFICE SPACE 

Office space during the primary election finance period, which runs from November 1 of the 
year preceding the election to the end of the month in which the last election is held (March if no 
runoff or May if there is a runoff), may be helpful in those counties where numerous local 
candidates are running and there are numerous polling places to arrange (if those services are not 
being contracted to the county).  As a reminder, county chairs may not rent office space from 
themselves or a business or entity in which the chair or chair’s family has a financial interest (1 
T.A.C. §81.129 (e)).  

In the event the county chair determines office space is necessary, suitable space may be leased 
only for the primary election finance period.  A copy of the signed lease and three competitive 
bids must be furnished to the agency.  The Secretary of State will disallow any office rental 
funding requests which are submitted without a copy of the signed office lease and the bids.  
(Note:  If the party maintains a lease, irrespective of the conduct of the primary, the cost of that 
lease will not be reimbursed by the state in excess of 30% of the rental cost.) 

 
CHAPTER 8 - HIRING ADMINISTRATIVE HELP 

The regulations governing the hiring of administrative personnel for the primary election are set 
out in 1 T.A.C. §81.123 of the Texas Administrative Code.  Administrative personnel represent 
non-election-day office staff paid with primary funds.  1 T.A.C. §81.123 (c) prohibits the hiring 
of administrative personnel related to the chair.  It is not a requirement that administrative 
personnel be hired.  The necessity of such staff will depend on the magnitude of work involved 
and the chair's availability and desire to devote the necessary time to the tasks. 

Administrative personnel are subject to all state and federal payroll taxes as employees.  All 
administrative personnel hired are required to provide a properly completed and signed Form W-
4 (IRS-Employee’s Withholding Allowance Certificate) and Form I-9 (Immigration and 
Naturalization Service-Employment Eligibility Verification).  Failure to obtain and keep these 
forms on file can result in monetary penalties, which may not be paid with primary funds. 

To avoid the extensive state and federal wage reporting and tax responsibility for administrative 
personnel, there is a great temptation to designate such personnel “contract labor” and avoid such 
responsibility.  In some cases, personnel are asked to sign documents that specify that they are 
independent contractors.  Both the Texas Workforce Commission (TWC) and the Internal 
Revenue Service (IRS) look past the form to the substance of these arrangements.  Substantial 
penalties and interest may be assessed for disregard of the rules and regulations, and such 
penalties and interest may not be paid with primary funds. 
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Both the TWC and the IRS apply similar standards to test the relationship between the employer 
and the worker to determine whether a person is an independent contractor.  Generally, anyone 
who provides services for the business (in this case, the primary elections) is PRESUMED to be 
an employee until it is proven otherwise by the employer or such workers are exempted 
specifically from the applicable statutory coverage. 

Only in very rare cases would administrative personnel correctly be considered as independent 
contractors.  One such case might be an independent CPA or bookkeeping service contracted to 
perform the bookkeeping services at their location.  If the CPA or bookkeeping firm regularly 
did such business for other clients, had a place of business, merely picked up the checks and 
deposits, carried them to their office and did the bookkeeping without any direction or 
supervision, it would likely be determined that they were independent contractors. 

If the person did the work at the primary offices and does not do such work regularly for other 
clients, it would likely be determined that an employer-employee relationship existed, regardless 
of any signed documents stating otherwise. 

IRS’s tests related to this determination may be found in Publication 937 (Employment Taxes 
and Information Returns) available from the IRS at one of their local offices or by phone at (800) 
829-3676. 

 
CHAPTER 9 - ARRANGING POLLING LOCATIONS

At the earliest time available, the county precinct map should be obtained from the 
commissioners court along with the list of designated county polling locations.  Persons 
responsible for the locations to be used as polling locations should be contacted, preferably in 
writing, to arrange for the use of their facilities.  Referring to previous uses of the locations 
should provide guidance on the poll rental expenses expected.

Section 43.033 of the Texas Election Code states “(a) No charge, including a charge for 
personnel, utilities, or other expenses incurred before or after regular business hours, may be 
made for the use of a public building for a polling place if the day of the election is a day on 
which the building is normally open for business.  If the day of the election is a day on which the 
building is not normally open for business, a charge may be made only for reimbursement for the 
actual expenses resulting from use of the building in the election.” 

A complete record of the locations used, the contact phone numbers, any particular problems 
encountered, and recommendations for potential arrangements should be kept for use by primary 
election staff in future elections. 

 
CHAPTER 10 - HIRING AND PAYING ELECTION WORKERS

The county chair of a political party holding a primary election must appoint for each primary, 
with the approval of the county executive committee, the presiding election judges and alternate 
judges for each precinct in which the election will be held in the county (Section 32.006, Texas 
Election Code).  The presiding election judges will appoint their respective election clerks. 
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(Section 32.031, Texas Election Code).  Election judges and election clerks must be qualified as 
set forth in Section 32.051 of the Texas Election Code.  The Secretary of State recommends the 
last day for appointing election judges for the primary election be no later than the 60th day 
before the election. 

Before appointing someone to serve as an election judge, the county chair should verify that such 
person is willing to serve as an election judge.  All election workers should be advised that they 
will need to provide their addresses and social security numbers on the compensation sheets that 
they will complete at the polling place on Election Day.  (For the ease of administration, this 
information could also be requested ahead of time.)  The Secretary of State has established 
several administrative rules concerning limitations on the number of election workers per polling 
place and election worker costs.  Refer to 1 T.A.C. §§ 81.117, 81.120, 81.149. 

The election judge is responsible for delivering to the county chair a properly completed and 
signed Statement of Compensation and Oaths immediately after the polls close on Election Day.  
These forms are used to calculate the amounts due to each election worker.  A designated clerk 
or election judge from each polling location may receive $15 as a delivery fee for picking up and 
delivering election supplies.  A separate check does not need to be issued for the delivery fee, but 
a notation should be made on the check stub and bookkeeping records of the delivery payment.  
Checks for poll workers’ compensation should be prepared, signed by the chair, and mailed to 
each worker as soon as possible after the election. 

Election poll workers, including election judges, alternate election judges, deputy absentee 
voting clerks and other "temporary" personnel who are employed directly for the primary and 
runoff elections are not considered in employment for Texas Unemployment Compensation Act 
purposes.  Please refer to Tax Letter 6-79 and Rule 13 decision (TD 89-123-0589), Account 
Number 99-990531-5.  Other regular or administrative employees employed by the election 
authority (city, county, school district, state, etc.) holding the election are in employment. 

Services performed as an election official or election worker are exempted from Federal 
unemployment tax, if the amount of remuneration received by the individual during the calendar 
year for such services is less than $1,600 (H.R. 2015, PL 105-33, effective 8/5/97) and if state 
unemployment laws also exempt those earnings.  The Texas Workforce Commission has ruled 
(see Tax Letter 6-79 referenced above) that these workers are not in covered employment. 

Election workers (poll workers) are specifically exempted from Federal income tax withholding 
(Internal Revenue Code of 1986 Section 3401 and relevant regulations) on amounts paid to them 
for services performed at election booths in state, county, and municipal elections. 

US IRS TAX CODE SUMMARY: 
Information Reporting for Election Workers: See IRC section 3401(a).  If an election worker’s 
compensation is less than a statutorily established amount ($1,600 for the calendar year), it is not 
subject to social security and Medicare tax. See IRC section 3121(b)(7)(F)(iv) and 
3121(u)(2)(B)(ii)(V).  Compensation of election workers is not subject to income tax 
withholding.  If an election worker’s compensation is subject to withholding of social security 
and Medicare tax, Form W-2 reporting is required for all compensation, regardless of the 
amount.  If an election worker’s compensation is not subject to withholding of social security 
and Medicare tax, Form W-2 reporting is required for payments that aggregate $600 or more in a 
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calendar year.  See Revenue Ruling 2000-6 for a discussion of information reporting with respect 
to election workers. 

 
CHAPTER 11 - PREPARING ADMINISTRATIVE PAYROLL 

Administrative personnel should be paid monthly or semi-monthly on a salary basis for full-time 
workers and on an hourly basis for part-time workers.  Administrative personnel are subject to 
Federal income tax, Social Security, and Medicare tax withholding and to unemployment taxes 
paid entirely by the employer.  In addition to the unemployment taxes, the employer pays Social 
Security and Medicare taxes equal to the amount withheld from employees.   

Amounts to be withheld from wages for Federal income tax, Social Security, and Medicare may 
be determined by reference to the tables in IRS Publication 15 (Employers Tax Guide--Circular 
E), available from the IRS online at http://www.irs.gov/publications/p15/index.html, at one of 
their local offices, or by phone at (800) 829-3676.  If a computerized payroll program is used, the 
withholding amounts are built in an automatically determined by the number of withholding 
allowances and gross pay amounts. 

Individual earnings records must be kept for each employee showing gross wages, amounts of 
each type of withholding, and the net pay amounts to permit preparation of the payroll tax 
reports.  These records are provided by computerized payroll programs. 

The employer’s matching payment of Social Security and Medicare taxes along with amounts 
withheld should be promptly deposited with an authorized depositary.  Refer to Circular E for 
specific requirements for depositing taxes. 

All administrative personnel must be provided with W-2’s after the primary funding period is 
over, but no later than January 31 of the following year.  

To avoid the need for a W-2 to be issued to an administrative employee for work in November or 
December, the paycheck for that work may be dated and issued on or after January 1.  For 
taxpayers utilizing a cash basis, the earnings are reportable in the period they are received rather 
than in the period earned.  If for some reason the employee is unable to wait until January 1 to 
receive his November or December wages, funds (not exceeding the net pay earned) may be 
advanced to him in November or December and deducted from his paycheck when it is issued in 
January. 

 
CHAPTER 12 - PREPARING QUARTERLY/ANNUAL PAYROLL TAX RETURNS 

At the end of each calendar quarter, the employer is required to file the following payroll tax 
reports: 

1. Forms C-3 and C-4 with Texas Workforce Commission, reporting all wages paid 
during the previous quarter to each employee and the total “taxable” wages (first $9,000 
paid each employee in the calendar year) paid during the quarter.  (Applicable to 
administrative personnel only.) 
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2. Form 941 (Employers Quarterly Federal Tax Return) with the IRS to report all wages 
paid during the quarter, Federal income tax withheld, Social Security and Medicare tax 
withheld, and the employer’s portion of Social Security and Medicare tax.  (Applicable to 
all administrative personnel and to election workers who earn $1,600 or more.) 

The employer is required to furnish each employee with a Form W-2 (Wage and Tax Statement) 
for the previous year’s wages.  (Applicable to all administrative personnel and to those election 
workers who earned at least $1,600.) 

By the last day of February, the employer must send Copy A of all Forms W-2 with Form W-3 
(Transmittal of Income and Tax Statements) to the Social Security Administration. 

Refer to the instructions accompanying each form for detailed information on how to complete 
each form. 

 
CHAPTER 13 - UNEMPLOYMENT COMPENSATION CLAIMS 

Primary fund administrative employees should be well aware that their employment period may 
not begin prior to November 1 of the year prior to the primary and is required by 1 T.A.C. 
§81.123 to end on the last day of the month in which the last primary election is held (general or 
runoff primary election).  Election workers perform services only on the day of the election.  
Nevertheless, it is not uncommon for “chargeback notices” to be issued by the Texas Workforce 
Commission several months after the primary elections are over and the staffs disbanded because 
some workers may be receiving unemployment compensation and report their earnings as 
required.  Many times these notices go unheeded.  Section 7(c)(2)(B) of the Texas 
Unemployment Compensation Act states “an employer who does not protest his potential 
chargebacks within fourteen (14) days after notice was mailed to him shall be deemed to have 
waived his right to protest such chargebacks.”  This results in benefits paid to a claimant being 
charged back to the primary fund’s account with TWC, which translates to higher unemployment 
tax rates and higher primary election costs. 

In the event a notice of potential chargeback is received from TWC indicating that a previous 
administrative employee has filed for unemployment benefits, the notice should be promptly 
responded to with the following language: 

“Section 7(c)(2)(A) of the Texas Unemployment Compensation Act provides that the 
chargebacks of an employer shall not include benefit payments which are based on wage 
credits of an employee or former employee if the Commission finds that the employee’s 
last separation from such employer’s employment, prior to the benefit year in conjunction 
with which such base period was established, was a separation required by a Federal or a 
Texas statute or a Texas municipal ordinance...’  We hereby advise you that (claimant)’s 
separation from employment by the _______ county’s primary fund on (date) was 
required by Texas statute and, accordingly any benefits paid to claimant should not be 
charged back to this account.” 

In the event a notice of potential chargeback is received from TWC indicating that an election 
worker (poll worker, early voting ballot board worker, or central count worker) has filed for 
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unemployment benefits or reported his earnings, the notice should be promptly responded to with 
the following language: 

"Election poll workers, including election judges, associate election judges, deputy 
absentee voting clerks and other "temporary" personnel who are employed directly with 
the primary and runoff elections are not considered in employment for Texas 
Unemployment Act purposes.  Please refer to 2.6.15 of the Texas Law Manual, Chapter 
2, Section 23, Texas Workforce Commission.” 

Protests worded in this manner have been accepted by TWC and “benefits are not chargeable” 
decisions have been rendered as a result.  THIS DOES NOT AFFECT A CLAIMANT’S 
ELIGIBILITY TO RECEIVE BENEFITS.  A CLAIMANT MAY STILL RECEIVE BENEFITS 
IF THEY QUALIFY UNDER THE ACT.  THIS MERELY MEANS THAT THE EMPLOYER 
WILL NOT BE PENALIZED FOR SUCH BENEFITS BY HAVING THEIR 
UNEMPLOYMENT TAX RATES INCREASED. 

 
CHAPTER 14 - PAYING THE BILLS

1 T.A.C. §§81.104 and 81.105 set forth the basic rules governing which costs may be paid with 
primary funds and rules on payees of checks.  Generally, the primary funds may be used to pay 
“only expenses necessary and directly related to the conduct of primary elections.”  Checks 
issued payable to cash or to bearer are prohibited for internal control reasons. 

The chair is required by 1 T.A.C. §81.104 to authorize all expenditures of primary funds.  That 
authorization should be evidenced by his signature and “ok” on the invoice.  In those counties 
where the chair handles all the financial matters and prepares and signs checks, occasionally the 
evidence of approval will not be present on the invoices.  The Secretary of State recommends 
that approval be indicated on the invoices in all circumstances. 

As checks are written on the primary fund, the Secretary of State recommends that the 
bookkeeping records be posted to maintain a current balance of the fund.  The inconvenience and 
additional cost of returned checks can be avoided by keeping accurate up-to-date records on the 
fund. 

If Quicken, QuickBooks or MoneyCounts is used for this purpose, the chair/primary 
administrator can be kept current of the status of the primary fund and the final cost report can be 
produced in a matter of minutes after the last check is written.  To facilitate review of the reports, 
a copy of the cash receipts/disbursements journal (if kept manually) or electronic means with all 
the electronic data files (if kept using a computerized checkbook management program) should 
be forwarded to the Secretary of State with your final cost report.  By doing so, the need for an 
auditor to contact you may be avoided. 

The purchase and rental of election supplies and equipment are free of sales tax.  A copy of the 
Texas Sales and Use Tax Exemption Certificate can be found at 
http://www.window.state.tx.us/taxinfo/taxforms/01-339.pdf and must be reproduced for all 
election related purchases.  Complete all areas of the certificate and present to the vendor.  The 
“purchaser claims this exemption for the following reason” portion of the form should state that 
items are to used to conduct the __________ county __________ party primary election. 
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CHAPTER 15 - PREPARING THE FINAL PRIMARY ELECTION COST REPORT

The final cost report is to be submitted via the internet-based system prescribed by the SOS (if 
internet access is not available, the SOS will make the necessary accommodations).  The report 
is due to the Secretary of State no later than 30 days after the primary election or runoff, if 
applicable.  The Secretary of State will work with county parties that are not able to meet the 
deadline.  However, section 173.084(d) of the Texas Election Code allows the forfeiture of the 
county chair’s compensation for failure to file a timely final cost report. 

The final cost report should be prepared using the cash receipts and disbursements journal (for a 
manually kept system) or from the computer files (for a computerized system).  If transactions 
have been posted currently and the records kept up-to-date, the preparation of the final cost 
report can be accomplished very quickly.  The chair’s certification states that actual costs are 
reported, and the only estimates that are acceptable are for the last month’s utility bills. 

 
CHAPTER 16 - PAYING THE COUNTY CHAIR’S COMPENSATION

Section 173.004 of the Texas Election Code provides that county chairs may receive 
compensation for administering primary elections.  The compensation may not be less than $300 
nor greater than $8,000 or 5% of the total cost of the primary elections (excluding the chair’s 
compensation), whichever is less.  In addition, cost associated with legal fees and county 
contracted services will not be included in calculating the county chair’s compensation.  Section 
173.084(d) of the Texas Election Code allows for the forfeiture of the county chair’s 
compensation for the failure to file a timely final cost report.  1 T.A.C. §81.107 prohibits the 
payment of the chair’s compensation until the Secretary of State has approved the final cost 
report and so notified the chair of the approval.

A separate payment will not be issued for the chair’s compensation but will be included in the 
final payment of the final cost report.  If a surplus is indicated, then approved county chair 
compensation should be withheld from any refund of money to the Secretary of State.  The 
county chair is not required to request or accept any compensation.  If a county chair leaves the 
county chair compensation payment in the primary fund, it will be considered a contribution for 
the next primary election. 

Checks for the chair’s compensation must be made payable to the chair.  Chair compensation is 
considered to be a fee paid to a public official rather than “wages” and as such is exempted from 
Federal income tax withholding and FICA taxes (IRC of 1986, Sect. 3401, and accompanying 
regulations) as well as from state and Federal unemployment taxes. 

For amounts of $600 or more, a Form 1099-MISC should be provided to the chair reflecting the 
compensation as “non-employee compensation.”  Failure to provide the form to the chair by 
January 31 of the following year and to the IRS by February 28 of that year can result in 
monetary penalties not payable with primary funds as well as directing attention to tax returns. 
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CHAPTER 17 - CLOSING OUT THE PRIMARY FUND

All remaining unexpended and uncommitted primary funds are required to be returned to the 
Secretary of State by July 1 following the primary elections (1 T.A.C. §81.107).  After all 
primary expenditures have been paid, the primary bank account may be retained with a minimum 
balance (if required to keep the account open) assuming sufficient funds are available in the 
primary account.  All other funds must be returned to the Secretary of State’s Office.  All bank 
account information must be transferred to the incoming chairperson. 

 
CHAPTER 18 – TRANSFERRING RECORDS TO NEW COUNTY CHAIRS

The chair shall transfer in an orderly manner to his or her successor or the appropriate county 
committee all primary-election records, including financial records listed under 1 TAC §81.107 
(relating to Primary-Fund Records), required by law to be maintained or within the 30th day after 
the date the term of office of a new county chair begins, whichever comes first (in accordance 
with Texas Election Code §171.028).  Texas Election Code §171.028 provides a criminal penalty 
for failure to transfer records to the new county chair. 

If the final cost report has not been finalized at the time the records are transferred or a vacancy 
occurs, it is up to the incoming chair or the appointed custodian and outgoing chair to determine 
how best to complete the primary finance process, including the disbursement of the county chair 
compensation. 

Payments issued by the Comptroller of Public Accounts will be payable to the county party 
chair, not the individual’s name, as described in §81.103(b) of this Chapter. Therefore, it is 
incumbent on the individual with access to the primary fund established pursuant to 1 TAC 
§§81.102-103 to ensure final payment(s) from the primary fund are issued properly to close-out 
the financing of the primary and runoff election(s). 

CALL (800) 252-2216 (OPTION 3) OR EMAIL EFMADMIN@SOS.TEXAS.GOV FOR THE 
ELECTIONS FUNDS MANAGEMENT STAFF FOR ASSISTANCE OR CLARIFICATION 
OF ANY PRIMARY FUND MANAGEMENT MATTER. 
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APPENDIX A – APPLCABLE PAYROLL TAXES 

All tax information provided in this document is advisory.  Contact a tax advisor for additional 
consultation. 

For Administrative (Office) Workers 
Description of Tax Rate Form Reported On Authority 
Withheld from worker’s pay- 

Federal income tax Table (Pub 15) Quarterly Form 941 Section 3402 IRC 
Social Security .062 Quarterly Form 941 Section 3101 IRC 
Medicare .0145 Quarterly Form 941 Section 3101 IRC 

Paid by employer- 
Social Security .062 Quarterly Form 941 Section 3101 IRC 
Medicare .0145 Quarterly Form 941 Section 3101 IRC 
State unemployment tax Varies Quarterly TWC Form C-3 Texas Unemploy. Tax Act 
Federal unemployment tax .062 less credit 

for state unemp 
taxes paid 

Annual Form 940 Federal Unemployment Tax 
Act (see IRS Pub 15) 

W-2’s required to be furnished to all administrative workers regardless of amounts paid 
W-4’s and I-9’s required to be kept on file for each worker 

For Election Poll Workers, Including Early Voting Ballot Board 
Description of Tax Rate Form Reported On Authority 
Withheld from worker’s Pay-    

Social Security, if paid $1,600 or 
more in calendar year

.062 Quarterly Form 941 Section 3121(b)(7)(F)(iv) IRC 

   Medicare, if paid $1,600 or more 
in calendar year 

.0145 Quarterly Form 941 Section 3121(b)(7)(F)(iv) IRC 

Note:  Election poll workers are specifically exempted from Federal income tax withholding requirements by Section 
31.3401(a)2(b)(2), IRC Regs. 

Paid by employer-    
   Social Security, for each worker 

paid $1,600 or more in calendar 
year 

.062 Quarterly Form 941 Section 3121(b)(7)(F)(vi) IRC 

Medicare, for each worker paid 
$1,600 or more in calendar year

.0145 Quarterly Form 941 Section 3121(b)(7)(F)(vi) IRC 

W-2’s required to be furnished to election poll workers by employers who pay the worker more than $600 in a calendar 
year, per IRS Revenue Ruling 2000-6.  No W-2 requirement for those workers paid less than $600 in a calendar year. 

Note:  Compensation paid to county chair under Section 173.004 of the Texas Election Code is considered to be a 
fee paid to a public official rather than “wages” and as such is exempted from Federal income tax withholding and 
FICA taxes (Social Security and Medicare) by Section 3401 IRC and accompanying regulations as well as from 
state and Federal unemployment taxes.  Amounts paid of $600 or more should be reported on a Form 1099-MISC as 
“nonemployee compensation”. 
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INTRODUCTION OF THE PRIMARY FINANCE PROCESS 

State primary funds are issued to county chairs overseeing the conduct of primary elections, in 
accordance with Chapter 173 of the Texas Election Code.  These funds, as well as funds 
collected from candidates for filing fees, are used to defray the cost of the primary election 
expenses. State allocated funds are available to county chairs every two years.  It is the 
responsibility of the county chair to recruit election day workers, set up polling places, obtain 
and transport voting equipment to polling locations, obtain election day supplies, recruit workers 
to tabulate election results, etc. for their party.  There are 254 counties in Texas with Democratic 
and Republican parties conducting separate primary elections.  Beginning November, prior to a 
primary a chair may submit a cost estimate requesting funds to run their primary elections.  The 
deadline for submitting a primary cost estimate is 45 days prior to the primary.  If the  
deadline falls on a weekend or holiday, the deadline is extended to the next business day.  If 
a runoff is necessary, a runoff primary cost estimate must be received 10 days after the 
primary.  Thirty days following the primary or runoff, if one occurs, the county chairman must 
file a final primary cost report of their actual expenses. If additional funds are necessary, the 
Secretary of State will forward funds to the county chairman.  Any surplus funds must be 
remitted back to the Secretary of State by July 1st. 

Upon request of the county chair, this office will fund the estimated cost in compliance with 

Chapter 173 of the Texas Election Code and the Administrative Rules adopted by the Secretary 

of State. “1 T.A.C.” throughout this manual refers to the Primary Finance Rules found in 1 

Texas Administrative Code §§ 81.101-81.157. 
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	 Seventy-five (75%) of the approved estimated cost is advanced to the chair to cover election 
day and administrative expenses.  The county chair will receive a pre-populated estimated 
cost report based on the final approved costs less financing sources for the most recent 
comparable elections(s) as determined by the Office of the Secretary of State.  If a primary 
and/or runoff was not held in that county, the chair would submit a completed estimated 
report for the primary and/or runoff. 

	 After the primary and/or runoff, chairs remit a final cost report of actual expenses.  This 
office then remits the balance or, if upon calculating the actual expenses a surplus is due, the 
excess funds are returned to the primary fund. 

CHAPTER 1 - GETTING STARTED 

The first step to managing a primary finance fund is to obtain a Federal Employer Identification 
Number “EIN” or use the existing EIN for the primary fund.  An Employer Identification 
Number (EIN) is also known as a federal tax identification number, and is used to identify a 
business entity. EINs are used by the IRS to identify taxpayers that are required to file various 
business tax forms.  It is very likely an EIN has been obtained previously, and it is very 
important to use that number if it is available.  Check the files for payroll tax returns or a copy of 
W-2’s related to previous years’ primary funds, which contain the EIN.  Do not apply for another 
EIN if one was obtained previously.  The new county chair is required to send in a change of 
officer letter to inform the IRS that there is a new officer for the Party. 

If an EIN does not exist, it can be obtained by calling toll-free 1-800-829-4933 and speaking 
with a duly authorized individual (the chair or the primary fund administrator, for example) or by 
mailing in Form SS-4 (Application for Employer Identification Number) available at most U.S. 
Post Offices and local IRS offices. You can also apply electronically at http://www.irs.gov/. If 
you need to acquire a verification letter of your EIN, you can request a copy of the letter from 
this same toll free number. 

The next step to prepare for managing a primary finance fund is to set up a bank account 
exclusively for the primary fund (1 T.A.C. §81.103).  The EIN is required to open a bank 
account. Do not use your personal social security number to open the primary fund account. 
This data will appear in bank records and the IRS could erroneously record it as your personal 
account.  An account from the previous primary may have been left open with a nominal balance 
and may be used.  To aid in the opening of a bank account, the county chair or any individual 
may provide an interest-free loan to the primary fund (1 T.A.C. §81.111). 

The account should be styled “______ County Democratic/Republican Party Primary Fund”. 
The signatories on the account should be the chair and any appropriately bonded persons 
authorized by the chair, but the county chair must personally sign all checks in excess of $1,000, 
all administrative payroll checks, and any checks to sole source vendors (1 T.A.C. §81.104(c)). 

Obtain a sufficient number of deposit slips and checks.  The deposits to the fund will consist of 
filing fees collected from local candidates, a check from the state party executive committee for 
allocated filing fees from multiple county candidates, state funds provided by the Secretary of 
State, and miscellaneous revenue such as proceeds from the sale of copies.  Checks will be 
issued from the county primary fund to pay all expenses necessary and directly related to the 
conduct of the primary elections.  The approximate number of checks that will be necessary may 
be determined by referring to the financial records from previous primary elections.  All primary 
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fund checks must be printed or stamped with the statement on their face “Void After 180 Days” 
(1 T.A.C. §81.103(d)). 

CHAPTER 2 - BOOKKEEPING OPTIONS 


Opening the bank account is a good time to decide on a method for keeping the financial records 
of the receipts and disbursements from primary funds. 

In those cases where the chair or primary administrator does not have or cannot gain access to a 
personal computer, a commercial type checkbook with stubs for noting the purpose of each 
disbursement and nature of each deposit may suffice.  A cash receipts and disbursements journal 
with columns for grouping the receipts and disbursements by category to be reported on the Final 
Primary Election Cost Report may be prepared by hand.  In order to receive approval of a final 
cost report, the county chair shall transmit copies of leases, receipts over $500 (unless otherwise 
requested by SOS), bills, invoices, contracts, competitive bids, compensation sheets for election 
day workers, petty-cash receipts, monthly bank statements, electronic bookkeeping records (i.e.: 
Quicken Quickbooks, etc...), and any other related materials documenting primary-fund 
expenditures.  Purchase requisitions are not considered receipts and may not be remitted as such.  

It is highly recommended that a simple checkbook management computer program such as 
Quicken, Quickbooks or Money Counts be used. If the chair does not already have a personal 
computer available to use, one may be purchased with primary funds if the cost is $1,500.00 or 
less. The computer becomes part of the primary fund and must be transferred to the next 
incoming chair (1 T.A.C. §81.127).  A checkbook management program will simplify the 
bookkeeping process, permit easy bank reconciliation, and facilitate the preparation of the Final 
Primary Election Cost Report.  

CHAPTER 3 - FUNDING THE PRIMARY ELECTIONS 

The primary elections are paid for by a combination of county level candidate filing fees, 
allocated state level filing fees, state primary funds, and miscellaneous funds (1 T.A.C. §81.102). 
Your county’s portion of state level filing fees will be forwarded by your state party following 
the close of the filing period. 

In an effort to quickly and efficiently advance funds to chairs  prior to the primary and 
runoff election, if applicable, the Office of the Secretary of State prepares estimates based 
on 75% of the final approved costs less financing sources for the most recent comparable 
elections(s) as determined by the SOS.  Accordingly, each county chair will receive a pre-
populated General Primary Election Cost Estimate, which is made available on an 
internet-based system prescribed by the SOS (if internet access is not available, the SOS 
will make the necessary accommodations).  It is the responsibility of the party chair to review 
the report in detail. Once the chair agrees to the amount, the Primary Election Cost Estimate 
must be submitted to the Office of the Secretary of State.  No documentation is required at the 
time of the submission; however, all appropriate supporting documentation is required when 
submitting the Final Primary Election Cost Report. 

The county chair can make modifications to the Primary Election Cost Estimate or if your party 
did not conduct a primary in the year the estimate was calculated, the chair will be required to 
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submit a completed Primary Election Cost Estimate via the internet-based system prescribed by 
the SOS. 

Upon receipt of your statement, it will be reviewed and approved for payment.  A direct deposit 
will be transmitted, if a direct deposit form is completed by the chair, or a warrant will be mailed 
to the county chair’s address on file for the approved primary cost estimated amount only.  It is 
imperative we have your correct address information; the warrant will be mailed to the address 
on file. If you do not receive your funds within three weeks of your submission, please call our 
office to see if we have received your information. The primary cost estimate will cover only 
those expenses you expect to incur during the period November 1 through March 31, or May 31 
if a runoff is conducted. Funds are not disbursed prior to November 1. 

Please be advised, regardless of whether state primary funds are required, the Primary 
Election Cost Estimate must be filed with the Election Funds Management Section of the 
Secretary of State’s Office 45 days prior to the general primary election (Section 173.081 of 
the Texas Election Code). 

If a runoff is necessary, state funds may be obtained to cover those costs by following the same 
process as described for the Primary Election Cost Estimate.  The same electronic forms and 
procedures apply.  Be advised the runoff estimate will cover only those expenses to be incurred 
during the month of May.  Outstanding expenses from the primary election are not reported and 
paid until the Final Primary Election Cost Report is filed.  The runoff estimate should be filed no 
later than 10 days after the general primary election (Section 173.081 of the Texas Election 
Code). 

The Final Primary Election Cost Report is to be filed no later than thirty days after the primary or 
the runoff if the county has one. Section 173.084(d) of the Texas Election Code allows the 
forfeiture of the county chair’s compensation for the failure to file a timely Final Primary 
Election Cost Report. All actual expenses of the primary and runoff elections are reported via 
the electronic primary finance system.  The Secretary of State will process warrants for 100% of 
approved actual cost of the primary and runoff elections less the primary/runoff estimate 
amounts already received as well as filings fees and other applicable revenue credited to your 
primary account. 

Final Primary Election Cost Reports are a requirement and must be filed with our office 
regardless of whether funds are due to you or you have a surplus of funds (Section 173.084 of 
the Texas Election Code). 

If you do not file your final report with our office by July 1, it may be reported to the 
prosecuting authority. Your primary fund should be reconciled and surplus funds 
returned to the SOS by that date (Section 173.0851 of the Texas Election Code). 

DIRECT PAYMENT TO COUNTIES:  If you contract with the county and the county 
population is 100,000 or more, House Bill 1789, 82nd Legislature, permits the county to request 
direct payment from the SOS.  The contracted items shall be identified during the estimate and 
final cost reporting processes.  The payment will be calculated based on those figures; however, 
the chair will have the ability to adjust the payment amount to the county during the estimate 
process. 
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CHAPTER 4 - FILING FEES & PETTY CASH 


County level filing fees collected in currency as well as checks must be deposited into the county 
primary fund and must not be used to directly pay expenses (1 T.A.C. §81.106).  Deposit slips 
should report each candidate’s name alongside his or her filing fee deposit. 

Candidates for district offices file with the state chair and their filing fees are allocated among 
the county executive committees serving the counties that comprise the district.  The filing fees 
are allocated pro-rata among the counties wholly or partly in each district.  The state chair is 
required to mail each county chair a check for his portion of the filings no later than the 10th day 
after the date of the regular filing deadline. County chairs are required to deposit these funds 
directly into the primary fund account. 

If a petty cash fund is established, it should be set up by writing a check for the amount of the 
fund ($50 for example) payable to the petty cash custodian, and cashing the check.  All petty 
cash purchase receipts must be kept with the primary finance records.  Petty cash expenses 
should be reported as an office supply expense on line C7 of the Final Primary Election Cost 
Report. 

CHAPTER 5 - CONTRACTING WITH THE COUNTY 

Many county parties contract with the county election officer to conduct some or all of the duties 
required for the primary and runoff election.  County chairs are strongly urged to contract with 
the county. The county election officer is the person designated by the commissioners court to 
conduct county elections. Depending on the county, the election officer may be the Elections 
Administrator, County Clerk, or Tax Assessor-Collector. Contracting with the county election 
officer allows the county chair to delegate the responsibility of conducting many of the election 
duties to an experienced full-time election staff.  The experienced county election staff can 
operate with a greater efficiency than a part-time primary staff, which deals with elections once 
every two years. The county is often afforded discounts for election supplies and services which 
may not be available to an individual county party.  Only County Elections Administrators are 
required by statute to contract for election services.  All other county election officers have the 
option of contracting with the county parties.  The county benefits from an election services 
contract by earning a 10% administrative charge on the total value of the allowable direct costs, 
or at least a minimum of $75 for the services and supplies furnished under the contract.  

The following county election officer duties are required by statute and may not be included for 
compensation in an election services contract: the filing of Title 15 reports, custodian of election 
records, and the conduct of early voting. The county chair is specifically required by statute to 
perform the following duties: the acceptance of candidate filings, certification of the election 
ballot, and the canvassing of election returns.  Election records are retained for 60 days in the 
original ballot boxes. Thereafter, the ballots may be transferred to separate containers for the 
remainder of the federally mandated 22 month storage period.  Examples of contractible duties 
include: preparing, programming, and transporting voting equipment; ordering election supplies; 
notification of election judges, arranging polling locations; operating a central counting station, 
preparing justice department submissions; and conducting election schools.  As a reminder, the 
county election officer must abide by the Primary Finance Rules, including the hourly rates for 
election workers. Section 31.100(e) of the Texas Election Code prohibits the compensation of 
regular county employees with election contract funds during normal county office hours.  For 
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example:  a county employee could not be compensated for preparing election kits during normal 
office hours, but could be compensated for working after office hours on the same project.  The 
rate of pay must reflect the prevailing rate in the locale for the same or similar services. 

A copy of the Primary Election Services Contract with the County Election Officer is available 
from the Secretary of State Office.  Both the county election officers and the county chair must 
sign this contract. Please review Sections 31.091 through 31.123 of the Texas Election Code 
before entering into an election services contract. 

After the primaries, the county party must obtain from the county election official a detailed 
billing of actual contracted expenses.  These expenses must be transferred to the Final Primary 
Election Cost Report along with the detailed billing of the costs incurred in the performance of 
the election services contract. 

CHAPTER 6 - CONTRACTING FOR JOINT PRIMARIES 

County parties conducting joint primaries and runoff elections automatically enter into a 
contract, in accordance with Section 172.126 of the Texas Election Code.  This statute authorizes 
joint primaries and delegates the county election officer to supervise the overall conduct.  A joint 
primary election services contract form is not completed.  Instead, a joint resolution issued by the 
commissioners court and approved by both party chairs and the county election official must be 
submitted along with the Primary Election Cost Estimate form. The two-part form is signed by a 
majority of the full membership of the commissioners court, and with the unanimous approval of 
the county election officer and the two county chairs.  The forms must also be completed with 
statistical data relating to the joint primary, i.e., projected voter turnout countywide in the party's 
primary, number of election day polling places to be used, number of election day precincts, 
number of public buildings used, number of early voting stations, voting systems used by both 
parties, and number of ballots ordered.  (See Figure 1: 1 T.A.C., §81.157 of the joint primary 
finance rules in order to complete.) 

CHAPTER 7 - LEASING OFFICE SPACE 

Office space during the primary election finance period, which runs from November 1 of the 
year preceding the election to the end of the month in which the last election is held (March, if 
no runoff or May if there is a runoff), may be helpful in those counties where numerous local 
candidates are running and there are numerous polling places to arrange.  As a reminder, county 
chairs may not rent office space from themselves or a business or entity in which the chair or 
chair’s family has a financial interest (1 T.A.C. §81.129 (e)).  

In the event the county chair determines office space is necessary, suitable space may be leased 
only for the primary election finance period.  A copy of the signed lease and three competitive 
bids must be furnished to the agency.  The Secretary of State will disallow any office rental 
funding requests which are submitted without a copy of the signed office lease and the bids. 
(Note: If the party maintains a lease, irrespective of the conduct of the primary, the cost of that 
lease will not be reimbursed by the state in excess of 30% of the rental cost.) 
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CHAPTER 8 - HIRING ADMINISTRATIVE HELP 


The regulations governing the hiring of administrative personnel for the primary election are set 
out in 1 T.A.C. §81.123 of the Texas Administrative Code.  Administrative personnel represent 
non-election-day office staff paid with primary funds.  1 T.A.C. §81.123 (c) prohibits the hiring 
of administrative personnel related to the chair.  It is not a requirement that administrative 
personnel be hired. The necessity of such staff will depend on the magnitude of work involved 
and the chair's availability and desire to devote the necessary time to the tasks. 

Administrative personnel are subject to all state and Federal payroll taxes as employees. All 
administrative personnel hired are required to provide a properly completed and signed Form W-
4 (IRS-Employee’s Withholding Allowance Certificate) and Form I-9 (Immigration and 
Naturalization Service-Employment Eligibility Verification).  Failure to obtain and keep these 
forms on file can result in monetary penalties, which may not be paid with primary funds. 

To avoid the extensive state and Federal wage reporting and tax responsibility for administrative 
personnel, there is a great temptation to designate such personnel “contract labor” and avoid such 
responsibility. In some cases, personnel are asked to sign documents that specify that they are 
independent contractors. Both the Texas Workforce Commission ("TWC") and the Internal 
Revenue Service ("IRS") look past the form to the substance of these arrangements.  Substantial 
penalties and interest may be assessed for disregard of the rules and regulations, and such 
penalties and interest may not be paid with primary funds. 

Both the TWC and the IRS apply similar standards to test the relationship between the employer 
and the worker to determine whether a person is an independent contractor.  Generally, anyone 
who provides services for the business (in this case, the primary elections) is PRESUMED to be 
an employee until it is proven otherwise by the employer or such workers are exempted 
specifically from the applicable statutory coverage. 

Only in very rare cases would administrative personnel correctly be considered as independent 
contractors. One such case might be an independent CPA or bookkeeping service contracted to 
perform the bookkeeping services at their location.  If the CPA or bookkeeping firm regularly 
did such business for other clients, had a place of business, merely picked up the checks and 
deposits, carried them to their office and did the bookkeeping without any direction or 
supervision, it would likely be determined that they were independent contractors. 

If the person did the work at the primary offices and does not do such work regularly for other 
clients, it would likely be determined that an employer-employee relationship existed, regardless 
of any signed documents stating otherwise. 

IRS’s tests related to this determination may be found in Publication 937 (Employment Taxes 
and Information Returns) available from the IRS at one of their local offices or by phone at (800) 
829-3676. 

CHAPTER 9 - ARRANGING POLLING LOCATIONS 

At the earliest time available, the county precinct map should be obtained from the 
commissioners court along with the list of designated county polling locations.  Persons 
responsible for the locations to be used as polling locations should be contacted, preferably in 
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writing, to arrange for the use of their facilities.  Referring to previous uses of the locations 
should provide guidance on the poll rental expenses expected. 

Section 43.033 of the Texas Election Code states “(a) No charge, including a charge for 
personnel, utilities, or other expenses incurred before or after regular business hours, may be 
made for the use of a public building for a polling place if the day of the election is a day on 
which the building is normally open for business.  If the day of the election is a day on which the 
building is not normally open for business, a charge may be made only for reimbursement for the 
actual expenses resulting from use of the building in the election.” 

A complete record of the locations used, the contact phone numbers, any particular problems 
encountered, and recommendations for future arrangements should be kept for use by primary 
election staff in future elections. 

CHAPTER 10 - HIRING AND PAYING ELECTION WORKERS 

The county chair of a political party holding a primary election must appoint for each primary, 
with the approval of the county executive committee, the presiding election judges and alternate 
judges for each precinct in which the election will be held in the county.  (Section 32.006, Texas 
Election Code). The presiding election judges will appoint their respective election clerks. 
(Section 32.031, Texas Election Code).  Election judges and election clerks must be qualified as 
set forth in Section 32.051 of the Texas Election Code.  The Secretary of State recommends 
January 6, 2012 as the last day for appointing election judges for the 2012 Primary Election. 
Before appointing someone to serve as an election judge, the county chair should verify that such 
person is willing to serve as an election judge.  All election workers should be advised that they 
will need to provide their addresses and social security numbers on the compensation sheets that 
they will complete at the polling place on Election Day.  (For the ease of administration, this 
information could also be requested ahead of time.)  The Secretary of State has established 
several administrative rules concerning limitations on the number of election workers per polling 
place and election worker costs.  Refer to 1 T.A.C. §§ 81.117, 81.120, 81.149. 

The election judge is responsible for delivering to the county chair a properly completed and 
signed Statement of Compensation and Oaths immediately after the polls close on Election Day. 
These forms are used to calculate the amounts due to each election worker.  A designated clerk 
or election judge from each polling location may receive $15 as a delivery fee for picking up and 
delivering election supplies. A separate check does not need to be issued for the delivery fee, but 
a notation should be made on the check stub and bookkeeping records of the delivery payment. 
Checks for poll workers’ compensation should be prepared, signed by the chair, and mailed to 
each worker as soon as possible after the election. 

Election poll workers, including election judges, alternate election judges, deputy absentee 
voting clerks and other "temporary" personnel who are employed directly for the primary and 
runoff elections are not considered in employment for Texas Unemployment Compensation Act 
purposes. Please refer to Tax Letter 6-79 and Rule 13 decision (TD 89-123-0589), Account 
Number 99-990531-5.  Other regular or administrative employees employed by the election 
authority (city, county, school district, state, etc.) holding the election are in employment. 

Services performed as an election official or election worker are exempted from Federal 
unemployment tax, if the amount of remuneration received by the individual during the calendar 
year for such services is less than $1,500 (H.R. 2015, PL 105-33, effective 8/5/97) and if state 
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unemployment laws also exempt those earnings.  The Texas Workforce Commission has ruled 
(see Tax Letter 6-79 referenced above) that these workers are not in covered employment. 

Election workers (poll workers) are specifically exempted from Federal income tax withholding 
(Internal Revenue Code of 1986 Section 3401 and relevant regulations) on amounts paid to them 
for services performed at election booths in state, county, and municipal elections.  In addition, 
the Secretary of State received an advisory letter dated March 25, 1992, from the U.S. 
Department of Justice waiving I-9 requirements for election workers.  This has been interpreted 
by the Secretary of State to include Election Day workers at precinct polling locations, early 
voting ballot board personnel, and central counting station personnel. 

US IRS TAX CODE SUMMARY: 
Information Reporting for Election Workers: See IRC section 3401(a).  If an election worker’s 
compensation is less than a statutorily established amount ($1,500 for the calendar year), it is not 
subject to social security and Medicare tax. See IRC section 3121(b)(7)(F)(iv) and 
3121(u)(2)(B)(ii)(V). Compensation of election workers is not subject to income tax 
withholding. If an election worker’s compensation is subject to withholding of social security 
and Medicare tax, Form W-2 reporting is required for all compensation, regardless of the 
amount.  If an election worker’s compensation is not subject to withholding of social security 
and Medicare tax, Form W-2 reporting is required for payments that aggregate $600 or more in a 
calendar year. See Revenue Ruling 2000-6 for a discussion of information reporting with respect 
to election workers. 

CHAPTER 11 - PREPARING ADMINISTRATIVE PAYROLL 

Administrative personnel should be paid monthly or semi-monthly on a salary basis for full-time 
workers and on an hourly basis for part-time workers.  Administrative personnel are subject to 
Federal income tax, Social Security, and Medicare tax withholding and to unemployment taxes 
paid entirely by the employer.  In addition to the unemployment taxes, the employer pays Social 
Security and Medicare taxes equal to the amount withheld from employees.   

Amounts to be withheld from wages for Federal income tax, Social Security, and Medicare may 
be determined by reference to the tables in IRS Publication 15 (Employers Tax Guide--Circular 
E), available from the IRS online at http://www.irs.gov/pub/irs-pdf/p15.pdf, at one of their local 
offices, or by phone at (800) 829-3676. If a computerized payroll program is used, the 
withholding amounts are built in and automatically determined by the number of withholding 
allowances and gross pay amounts. 

Individual earnings records must be kept for each employee showing gross wages, amounts of 
each type of withholding, and the net pay amounts to permit preparation of the payroll tax 
reports. These records are provided by computerized payroll programs. 

The employer’s matching payment of Social Security and Medicare taxes along with amounts 
withheld should be promptly deposited with an authorized depositary.  Refer to Circular E for 
specific requirements for depositing taxes. 

All administrative personnel must be provided with W-2’s after the primary funding period is 
over, but no later than January 31 of the following year.  

To avoid the need for a W-2 to be issued to an administrative employee for work in November or 

December, the paycheck for that work may be dated and issued on or after January 1.  For 
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taxpayers utilizing a cash basis, the earnings are reportable in the period they are received rather 
than in the period earned. If for some reason the employee is unable to wait until January 1 to 
receive his November or December wages, funds (not exceeding the net pay earned) may be 
advanced to him in November or December and deducted from his paycheck when it is issued in 
January. 

CHAPTER 12 - PREPARING QUARTERLY/ANNUAL PAYROLL TAX RETURNS 

At the end of each calendar quarter, the employer is required to file the following payroll tax 
reports: 

1. Forms C-3 and C-4 with Texas Workforce Commission, reporting all wages paid 
during the previous quarter to each employee and the total “taxable” wages (first $9,000 
paid each employee in the calendar year) paid during the quarter.  (Applicable to 
administrative personnel only.) 

2. Form 941 (Employers Quarterly Federal Tax Return) with IRS to report all wages paid 
during the quarter, Federal income tax withheld, Social Security and Medicare tax 
withheld, and the employer’s portion of Social Security and Medicare tax.  (Applicable to 
all administrative personnel and to election workers who earn $1,500 or more.) 

Also by January 31, the employer is required to furnish each employee with a Form W-2 (Wage 
and Tax Statement) for the previous year’s wages.  (Applicable to all administrative personnel 
and to those election workers who earned at least $1500.) 

By the last day of February, the employer must send Copy A of all Forms W-2 with Form W-3 
(Transmittal of Income and Tax Statements) to the Social Security Administration. 

Refer to the instructions accompanying each form for detailed information on how to complete 
each form. 

CHAPTER 13 - UNEMPLOYMENT COMPENSATION CLAIMS 

Primary fund administrative employees should be well aware that their employment period may 
not begin prior to November 1 of the year prior to the primary and is required by 1 T.A.C. 
§81.123 to end on the last day of the month in which the last primary election is held (general or 
runoff primary election).  Election workers perform services only on the day of the election. 
Nevertheless, it is not uncommon for “chargeback notices” to be issued by the Texas Workforce 
Commission several months after the primary elections are over and the staffs disbanded because 
some workers may be receiving unemployment compensation and report their earnings as 
required. Many times these notices go unheeded.  Section 7 (C) (2) (B) of the Texas 
Unemployment Compensation Act states “an employer who does not protest his potential 
chargebacks within fourteen (14) days after notice was mailed to him shall be deemed to have 
waived his right to protest such chargebacks.” This results in benefits paid to a claimant being 
charged back to the primary fund’s account with TWC, which translates to higher unemployment 
tax rates and higher primary election costs. 
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In the event a notice of potential chargeback is received from TWC indicating that a previous 
administrative employee has filed for unemployment benefits, the notice should be promptly 
responded to with the following language: 

“Section 7(c)(2)(A) of the Texas Unemployment Compensation Act provides that the 
chargebacks of an employer shall not include benefit payments which are based on wage 
credits of an employee or former employee, if the Commission finds that the employee’s 
last separation from such employer’s employment, prior to the benefit year in conjunction 
with which such base period was established, was (i) a separation required by a Federal 
or a Texas statute or a Texas municipal ordinance...’  We hereby advise you that 
(claimant)’s separation from employment by the _______ county’s primary fund on 
(date) was required by Texas statute and, accordingly any benefits paid to claimant 
should not be charged back to this account.” 

In the event a notice of potential chargeback is received from TWC indicating that an election 
worker (poll worker, early voting ballot board worker, or central count worker) has filed for 
unemployment benefits or reported his earnings, the notice should be promptly responded to with 
the following language: 

"Election poll workers, including election judges, associate election judges, deputy 
absentee voting clerks and other "temporary" personnel who are employed directly with 
the primary and runoff elections are not considered in employment for Texas 
Unemployment Act purposes.  Please refer to 2.6.15 of the Texas Law Manual, Chapter 
2, Section 23, Texas Workforce Commission.” 

Protests worded in this manner have been accepted by TWC and “benefits are not chargeable” 
decisions have been rendered as a result.  THIS DOES NOT AFFECT A CLAIMANT’S 
ELIGIBILITY TO RECEIVE BENEFITS.  A CLAIMANT MAY STILL RECEIVE BENEFITS 
IF THEY QUALIFY UNDER THE ACT.  THIS MERELY MEANS THAT THE EMPLOYER 
WILL NOT BE PENALIZED FOR SUCH BENEFITS BY HAVING THEIR 
UNEMPLOYMENT TAX RATES INCREASED. 

CHAPTER 14 - PAYING THE BILLS 

1 T.A.C. §§81.104 and 81.105 set forth the basic rules governing which costs may be paid with 
primary funds and rules on payees of checks.  Generally, the primary funds may be used to pay 
“only expenses necessary and directly related to the conduct of primary elections.”  Checks 
issued payable to cash or to bearer are prohibited for internal control reasons. 

The chair is required by 1 T.A.C. §81.104 to authorize all expenditures of primary funds.  That 
authorization should be evidenced by his signature and “ok” on the invoice.  In those counties 
where the chair handles all the financial matters and prepares and signs checks, occasionally the 
evidence of approval will not be present on the invoices.  The Secretary of State recommends 
that approval be indicated on the invoices in all circumstances. 

As checks are written on the primary fund, the Secretary of State recommends that the 
bookkeeping records be posted to maintain a current balance of the fund.  The inconvenience and 
additional cost of returned checks can be avoided by keeping accurate up-to-date records on the 
fund. 
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If Quicken, Quickbooks or MoneyCounts is used for this purpose, the chair/primary 
administrator can be kept current of the status of the primary fund and the Final Primary Election 
Cost Report can be produced in a matter of minutes after the last check is written.  To facilitate 
review of the reports, a copy of the cash receipts/disbursements journal (if kept manually) or a 
diskette with all the electronic data files (if kept using a computerized checkbook management 
program) should be forwarded to the Secretary of State with your Final Primary Election Cost 
Report. By doing so, the need for an auditor to contact you may be avoided. 

The purchase and rental of election supplies and equipment are free of sales tax.  A copy of the 
Texas Sales and Use Tax Exemption Certificate can be found at 
http://www.window.state.tx.us/taxinfo/taxforms/01-3392.pdf and must be reproduced for all 
election related purchases. Complete all areas of the certificate and present to the vendor.  The 
“purchaser claims this exemption for the following reason” portion of the form should state that 
items are to used to conduct the __________ county __________ party primary election. 

CHAPTER 15 - PREPARING THE FINAL PRIMARY ELECTION COST REPORT 

The Final Primary Election Cost Report is to be submitted via the internet-based system 
prescribed by the SOS (if internet access is not available, the SOS will make the necessary 
accommodations).  The report is due to the Secretary of State no later than 30 days after the 
primary election or runoff, if applicable.  The Secretary of State will work with county parties 
that are not able to meet the deadline.  However, section 173.084(d) of the Texas Election Code 
allows the forfeiture of the county chair’s compensation for failure to file a timely Final Primary 
Election Cost Report. 

The Final Primary Election Cost Report should be prepared using the cash receipts and 
disbursements journal (for a manually kept system) or from the computer files (for a 
computerized system).  If transactions have been posted currently and the records kept up-to-
date, the preparation of the Final Primary Election Cost Report can be accomplished very 
quickly. It is imperative, however, that the records be completed prior to preparing the report. 
The chair’s certification states that actual costs are reported, and the only estimates that are 
acceptable are for the last month’s utility bills. 

If invoices have not been received from other vendors, the amount of their charges should be 
obtained by phone and recorded as unpaid charges in the primary fund records.  Sufficient funds 
may be retained to pay these invoices when they arrive, if the costs are properly included in the 
Final Primary Election Cost Report. 

CHAPTER 16 - PAYING THE COUNTY CHAIR’S COMPENSATION 

Section 173.004 of the Texas Election Code provides that county chairs may receive 
compensation for administering primary elections.  The compensation may not be less than $300 
nor greater than $8,000 or 5% of the total cost of the primary elections (excluding the chair’s 
compensation), whichever is less.  In addition, cost associated with ballot re-prints; legal fees, 
programming errors, reprogramming and county contracted services will not be included in 
calculating the county chair’s compensation.  Section 173.084(d) of the Texas Election Code 
allows for the forfeiture of the county chair’s compensation for the failure to file a timely Final 
Cost Report. 1 T.A.C. §81.107 prohibits the payment of the chair’s compensation until the 
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Secretary of State has approved the Final Primary Election Cost Report and so notified the chair 
of the approval in writing. 

A separate warrant will not be issued for the chair’s compensation but will be included in the 
final payment per line I of the Final Primary Election Cost Report.  If a surplus is indicated by 
line I, the expected county chair’s compensation should be withheld from any refund of money 
to the Secretary of State.  The county chair is not required to request and accept any 
compensation. 

Checks for the chair’s compensation must be made payable to the chair.  Chair compensation is 
considered to be a fee paid to a public official rather than “wages” and as such is exempted from 
Federal income tax withholding and FICA taxes (IRC of 1986, Sect. 3401, and accompanying 
regulations) as well as from state and Federal unemployment taxes. 

For amounts of $600 or more, a Form 1099-MISC should be provided to the chair reflecting the 
compensation as “non-employee compensation.”  Failure to provide the form to the chair by 
January 31 of the following year and to the IRS by February 28 of that year can result in 
monetary penalties not payable with primary funds as well as directing attention to tax returns. 

CHAPTER 17 - CLOSING OUT THE PRIMARY FUND 

All remaining unexpended and uncommitted primary funds are required to be returned to the 
Secretary of State by July 1 following the primary elections (1 T.A.C. §81.107).  After all 
primary expenditures have been paid, the primary bank account may be retained with a minimum 
balance (if required to keep the account open) assuming sufficient funds are available in the 
primary account.  All other funds must be returned to the Secretary of State’s Office. All bank 
account information must be transferred to the incoming chairperson. 

CALL (800) 252-2216 OR EMAIL EFMADMIN@SOS.STATE.US.TX FOR THE 
ELECTIONS FUNDS MANAGEMENT STAFF FOR ASSISTANCE OR CLARIFICATION 
OF ANY PRIMARY FUND MANAGEMENT MATTER. 
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APPENDIX A – APPLCABLE PAYROLL TAXES 

For Administrative (Office) Workers 
Description of Tax Rate Form Reported On Authority 
Withheld from worker’s pay-
     Federal income tax Table (Pub 15) Quarterly Form 941 Section 3402 IRC 
     Social Security .062 Quarterly Form 941 Section 3101 IRC 

Medicare .0145 Quarterly Form 941 Section 3101 IRC 
Paid by employer- 
    Social Security .062 Quarterly Form 941 Section 3101 IRC 

Medicare .0145 Quarterly Form 941 Section 3101 IRC 
    State unemployment tax Varies Quarterly TWC Form C-3 Texas Unemploy. Tax Act 
    Federal unemployment tax .062 less credit 

for state unemp 
taxes paid 

Annual Form 940 Federal Unemployment Tax 
Act (see IRS Pub 15) 

W-2’s required to be furnished to all administrative workers regardless of amounts paid 
W-4’s and I-9’s required to be kept on file for each worker 

For Election Poll Workers, Including Early Voting Ballot Board 
Description of Tax Rate Form Reported On Authority 
Withheld from worker’s Pay-

Social Security, if paid $1,500 or 
more in calendar year  

.062 Quarterly Form 941 Section 3121(b)(7)(F)(iv) IRC 

Medicare, if paid $1,500 or more 
in calendar year 

.0145 Quarterly Form 941 Section 3121(b)(7)(F)(iv) IRC 

Note: Election poll workers are specifically exempted from Federal income tax withholding requirements by Section 
31.3401(a)2(b)(2), IRC Regs. 

Paid by employer- 
Social Security, for each worker 
paid $1,500 or more in calendar 
year 

.062 Quarterly Form 941 Section 3121(b)(7)(F)(vi) IRC 

Medicare, for each worker paid 
$1,500 or more in calendar year 

.0145 Quarterly Form 941 Section 3121(b)(7)(F)(vi) IRC 

Note: Employers of election poll workers who earn less than $1,500 in a calendar year are exempted from paying 
Federal unemployment tax on those workers’ earnings by Section 5405 PL 105-33 signed in August 1997, if their state 
unemployment laws also exempt those earnings. 2.6.15 of the Texas Law Manual, Chapter 2, Section 2.3 of the Texas 
Workforce Commission determined that election judges and their assistants are not in covered employment for purposes 
of Texas unemployment taxes. (www.twc.state.tx.us/ui/tax/manuals/law/law_ch2_03.html) 
W-2’s required to be furnished to election poll workers by employers who pay the worker more than $600 in a calendar 
year, per IRS Revenue Ruling 2000-6.  No W-2 requirement for those workers paid less than $600 in a calendar year. 

I-9’s are not required for election poll workers per special waiver from INS 
Note:  Compensation paid to county chair under Section 173.004 of the Texas Election Code is considered to be a 
fee paid to a public official rather than “wages” and as such is exempted from Federal income tax withholding and 
FICA taxes (Social Security and Medicare) by Section 3401 IRC and accompanying regulations as well as from 
state and Federal unemployment taxes.  Amounts paid of $600 or more should be reported on a Form 1099-MISC as 
“nonemployee compensation”. 
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Wage and Hour Division (WHD) 

FLSA2007-2NA 

August 23, 2007   

Dear Name*: 

This is in response to your request for an opinion regarding whether a court reporter qualifies for the 
executive, administrative, or professional exemptions from the minimum wage and overtime 
requirements of the Fair Labor Standards Act (FLSA).1  It is our opinion that the court reporter does not 
qualify as an exempt employee. 

The court reporter’s primary duty is recording all criminal, civil, and other court proceedings.  The court 
reporter is required to have knowledge of state statutes; legal, medical, and other technical 
terminology; proper English, grammar, spelling, vocabulary, and punctuation; current court reporting 
trends, practices, and developments; and the use, adjustment, and maintenance of stenographic 
equipment.  Additional job responsibilities include: reading back the record in court; preparing 
transcripts of the proceedings, for which she is paid separately; maintaining accurate records and files of 
work performed; maintaining confidential information; communicating effectively both orally and in 
writing; establishing and maintaining an effective working relationship with the judge and court staff; 
and dealing professionally and courteously with the bar and the public in general.  

The court reporter is required to possess a Certified Shorthand Reporter certificate issued by the state’s 
court reporting board and must have at least two years experience as a court reporter.  The only 
educational requirement is possession of a high school diploma and successful completion of an 
accredited court reporting course.  The court reporter is also responsible for supervising and 
coordinating transcript production if more than one court reporter is involved in the proceedings, but 
does not supervise anyone on a regular basis.  The court reporter states that she “runs [the] office” and 
works independent of supervision; however, her job description states that she receives general 
supervision provided by the court’s executive officer.  

Section 13(a)(1) of the FLSA provides a complete minimum wage and overtime pay exemption for “any 
employee employed in a bona fide executive, administrative, or professional capacity,” as those terms 
are defined in 29 C.F.R. Part 541.  An employee may qualify for exemption if all of the pertinent tests 
relating to duties and salary are met.  

Under 29 C.F.R. § 541.100, the term “employee employed in a bona fide executive capacity” means “any 
employee”: 

(1)   Compensated on a salary basis at a rate of not less than $455 per week . . . ; 

(2)   Whose primary duty is management of the enterprise in which the employee is employed or of a 
customarily recognized department or subdivision thereof; 

(3)   Who customarily and regularly directs the work of two or more other employees; and 

(4)   Who has the authority to hire or fire other employees or whose suggestions and recommendations 
as to the hiring, firing, advancement, promotion or any other change of status of other employees are 
given particular weight. 
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Id. 

Under 29 C.F.R. § 541.200, the term “employee employed in a bona fide administrative capacity” means 
“any employee”: 

 

(1)   Compensated on a salary or fee basis at a rate of not less than $455 per week . . . ; 

(2)   Whose primary duty is the performance of office or non-manual work directly related to the 
management or general business operations of the employer or the employer’s customers; and 

(3)   Whose primary duty includes the exercise of discretion and independent judgment with respect to 
matters of significance. 

Id.  The term “exercise of discretion and independent judgment involves the comparison and the 
evaluation of possible courses of conduct, and acting or making a decision after the various possibilities 
have been considered.”  29 C.F.R. § 541.202(a).  Additionally, the following factors should be considered 
when determining whether an employee exercises the requisite discretion and independent judgment: 

whether the employee has authority to formulate, affect, interpret, or implement management policies 
or operating practices; whether the employee carries out major assignments in conducting the 
operations of the business; whether the employee performs work that affects the business operations 
to a substantial degree, even if the employee’s assignments are related to operation of a particular 
segment of the business; whether the employee has authority to commit the employer in matters that 
have significant financial impact; whether the employee has authority to waive or deviate from 
established policies and procedures without prior approval; whether the employee has authority to 
negotiate and bind the company on significant matters; whether the employee provides consultation or 
expert advice to management; whether the employee is involved in planning long- or short-term 
business objectives; whether the employee investigates and resolves matters of significance on behalf of 
management; and whether the employee represents the company in handling complaints, arbitrating 
disputes or resolving grievances. 

29 C.F.R. § 541.202(b).   

Under 29 C.F.R. § 541.300(a), the term “employee employed in a bona fide professional capacity” means 
“any employee”: 

(1)   Compensated on a salary or fee basis at a rate of not less than $455 per week . . .; and 

(2)   Whose primary duty is the performance of work: (i) Requiring knowledge of an advanced type in a 
field of science or learning customarily acquired by a prolonged course of specialized intellectual 
instruction; or (ii) Requiring invention, imagination, originality or talent in a recognized field of artistic or 
creative endeavor. 

Under 29 C.F.R. § 541.301(a), the primary duty test for the learned professional exemption includes 
three elements: “(1) The employee must perform work requiring advanced knowledge; (2) The 
advanced knowledge must be in a field of science or learning; and (3) The advanced knowledge must be 
customarily acquired by a prolonged course of specialized intellectual instruction.”  The phrase “work 
requiring advanced knowledge” means “work which is predominantly intellectual in character, and 
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which includes work requiring the consistent exercise of discretion and judgment, as distinguished from 
performance of routine mental, manual, mechanical or physical work.” 29 C.F.R. § 541.301(b). 

“The phrase ‘customarily acquired by a prolonged course of specialized intellectual instruction’ restricts 
the exemption to professions where specialized academic training is a standard prerequisite for 
entrance into the profession.  The best prima facie evidence that an employee meets this requirement is 
possession of the appropriate academic degree.”  29 C.F.R. § 541.301(d) (emphasis added).  Conversely, 
section 541.301(d) further clarifies that “the learned professional exemption is not available for 
occupations that customarily may be performed with only the general knowledge acquired by an 
academic degree in any field, with knowledge acquired through an apprenticeship, or with training in 
the performance of routine mental, manual, mechanical or physical processes.  The learned professional 
exemption also does not apply to occupations in which most employees have acquired their skill by 
experience rather than by advanced specialized intellectual instruction.”  29 C.F.R. § 541.301(d) 
(emphasis added). 

The court reporter does not qualify for the executive exemption at least because she does not regularly 
supervise two or more full time employees.  29 C.F.R. § 541.100(a)(3).  Also, the court reporter does not 
qualify for the administrative exemption at least because her primary duty does not involve the exercise 
of discretion and independent judgment in matters of significance.  29 C.F.R. § 541.200(a)(3).  The court 
reporter does not appear to meet any of the factors listed above for discretion and independent 
judgment; rather, she performs manual transcription work, which does not qualify as an 
administratively-exempt activity.  29 C.F.R. § 541.202(b). 

Additionally, the court reporter occupation does not involve a primary duty of work requiring advanced 
knowledge “customarily acquired by a prolonged course of specialized intellectual instruction” as 
required for the professional exemption.  Work that can be performed by employees with education and 
training that is less than a required bachelor’s degree in a particular discipline generally does not qualify 
as learned professional work under the regulations.  See Wage and Hour Opinion Letters August 26, 
1994 and July 23, 1984 (court reporters are not exempt professionals) (copies enclosed).  The court 
reporter position does not require an advanced academic degree; instead, it requires completion of only 
a court reporting course and certification by the state board.  Therefore, the court reporter does not 
qualify for the professional exemption from the minimum wage and overtime requirements of the FLSA.  

Finally, the job description states that the court reporter is “paid separately for transcriptions.”  Under 
FLSA § 7(o)(6), time spent by an employee of a public agency performing court reporting transcription 
duties will not be considered hours worked if the employee 

is paid at a per-page rate which is not less than - (i) the maximum rate established by State law or local 
ordinance for the jurisdiction of [the] public agency, (ii) the maximum rate otherwise established by a 
judicial or administrative officer and in effect on July 1, 1995, or (iii) the rate freely negotiated between 
the employee and the party requesting the transcript, other than the judge who presided over the 
proceedings being transcribed, and . . . the hours spent performing such duties are outside of the hours 
such employee performs other work (including hours for which the agency requires the employee’s 
attendance) pursuant to the employment relationship with such public agency. 

You have not provided enough information to enable us to determine whether some or all of the court 
reporter’s transcription duties would be governed by this provision of the FLSA. 
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This opinion is based exclusively on the facts and circumstances described in your request and is given 
based on your representation, express or implied, that you have provided a full and fair description of all 
the facts and circumstances that would be pertinent to our consideration of the question 
presented.  Existence of any other factual or historical background not contained in your letter might 
require a conclusion different from the one expressed herein.  You have represented that this opinion is 
not sought by a party to pending private litigation concerning the issue addressed herein.  You have also 
represented that this opinion is not sought in connection with an investigation or litigation between a 
client or firm and the Wage and Hour Division or the Department of Labor.  

We trust that this letter is responsive to your inquiry. 

Sincerely, 

Barbara R. Relerford 

Office of Enforcement Policy 

 Fair Labor Standards Team 

Enclosures: 

* Note: The actual name(s) was removed to preserve privacy in accordance with 5 U.S.C. § 552(b)(7). 

 
 

 

1 Unless otherwise noted, any statutes, regulations, opinion letters, or other interpretive material cited 
in this letter can be found at www.wagehour.dol.gov. 
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Wage and Hour Division (WHD) 

FLSA2005-23 

August 26, 2005 

Dear Name*, 

This is in response to your request for an opinion on the application of the Fair Labor Standards Act 
(FLSA) to court reporters and court coordinators of Name* County.  You describe the court reporter as 
not subject to the civil service laws of the state and as appointed by, directly supervised by, and serving 
at the pleasure of the elected judge.  The court reporters’ responsibilities include taking the transcript of 
the court’s proceedings.  The court coordinators are similarly selected by the elected judge and serves at 
the judge’s pleasure.  A position description you provided shows that the coordinators report directly to 
the judge, meeting with him or her regularly.  The coordinators’ responsibilities include managing the 
office and budget, organizing the court calendars and dockets, monitoring court files, supervising others 
in the office, and interacting with the general public, attorneys and litigants.  We conclude that the court 
reporter position is not exempt under the personal staff exemption, but that the coordinator position is 
exempt. 

Generally, the FLSA, covers an employee of a covered enterprise such as a state or local government. 
However, FLSA § 3(e)(2)(C)(i)(II), copy enclosed, excludes from coverage any individual employed by a 
State, political subdivision of a State, or an interstate governmental agency who is not subject to the 
agency’s civil service laws and who is selected by a public elective office holder of such an office to be a 
member of his or her personal staff.   The legislative history of the personal staff exception in Title VII 
(which Congress expressly referenced in creating the FLSA exception) suggests that Congress intended 
to limit the exception to employees with an intimate relationship to elected officeholders. See 118 Cong. 
Rec. 4492-93 (1972). 

The regulations implementing the personal staff exception of the FLSA identify some relevant 
considerations in applying the exception: 

The statutory term “member of personal staff” generally includes only persons who are under the direct 
supervision of the selecting elected official and have regular contact with such official.  The term 
typically does not include individuals who are directly supervised by someone other than the elected 
official even though they may have been selected by the official.  For example, the term might include 
the elected official's personal secretary, but would not include the secretary to an assistant. 

29 C.F.R. § 553.11(b).  The Wage and Hour Division’s Field Operations Handbook (FOH) similarly explains 
that: 

The “personal staff” does not include individuals who are directly supervised by someone other than the 
elected official even though they may be selected by and serve at the pleasure of such 
official.  Generally personal staff includes only persons who are under the direct supervision of the 
elected official and who have almost daily contact with him or her... It would typically not include all 
members of an operational unit, since all the members could not have a personal working relationship 
with the elected official. 

FOH, ¶ 10d04. 
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To determine whether an employee falls under the personal staff exception, courts in Title III cases 
generally use the six factor test set out in Teneyuca v. Bexar County, 767 F.2d 148 (5th Cir. 1985).  The 
factors are summarized below: 

1. whether the elected official has the power to hire or fire 

2. whether the employee is personally accountable to only the elected official 

3. whether is employee represents the elected official in the eyes of the public 

4. whether the elected official has a considerable amount of control over the employee 

5. the location of the employee’s position in the chain of command 

6. the closeness or intimacy of the work between the elected official and the employee. 

The Fourth Circuit in Brewster v. Barnes, 788 F.2d 985 (4th Cir. 1986), found it important that the position 
was not a high level position that did not require the rendering of advice in policy decisions.  However, 
recently the Fifth Circuit in Taplin v. Johnson, 90 Fed.Appx. 736 (5th Cir. 2004), found that an office 
administrator who did not render advice on policy was a member of the personal staff of an elected 
sheriff for purposes of the statute.  This court used the above six factor test, noting that the “exception 
should be ‘narrowly construed’ so as to only apply to an elected official’s ‘first line advisors’.”  Id. at 739. 

With regard to court reporters, we have previously concluded that they do not fall within the 
exemption. See Opinion Letter dated November 27, 1998 (copy enclosed).  As in your letter, the 
November 27th letter states that the court reporters at issue are appointed to their positions by a judge, 
are directly supervised by the judge, serve at his or her pleasure, and are not subject to the civil service 
laws of  Name* .  However, regardless of these factors, the November 27th letter explains that court 
reporters do not fall under the personal staff exemption because they do not have the highly intimate 
and sensitive position of responsibility necessary to qualify for this exemption. They do not render 
advice or counsel to the judges or have any intimate or sensitive status vis a vis the judges.  We also do 
not believe they represent the judges in the eyes of the public or are first line advisors.  Thus, because 
court reporters do not have responsibilities of this nature, the personal staff exemption does not apply.  

The position of court coordinator has not been addressed in any previous opinion letters.  However, in 
an opinion letter dated September 12, 1997, we concluded that the personal staff exception applied to a 
judge’s administrative assistant who had similar levels of responsibility and interaction with the judge as 
the court coordinator here. We similarly conclude, in light of the factors discussed above, that the court 
coordinator falls within the exemption. 

With respect to the court coordinator, the first factor in the six factor test is met because you indicated 
that court coordinators are chosen by the elected judge, report directly to him or her and serve at his or 
her pleasure.  Second, in the job description that you submitted to the Wage and Hour Division, you 
indicated that the court coordinator’s only supervisor is the elected judge.  Therefore, the coordinator is 
accountable to the official only.  The third factor is also met because the job description indicated that 
the coordinator had daily communications with the general public, attorneys, law enforcement 
personnel, and others, both in phone and in person, on behalf of the judge. 
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Fourth, the job description also noted that in making the most important decisions of the position, the 
sole standard used to help make or approve the decisions was the elected official.  This illustrates the 
fourth factor, that the official has a considerable amount of control over the employee. 

In looking at the fifth factor, it is important to consider whether the coordinator is a “first line 
advisor.”  Taplin, 90 Fed. Appx. at 740.  The nature of the position was described as that of a supervisor 
over other members of the office.  Further, because the coordinator is accountable to the judge only, in 
carrying out the responsibilities for scheduling all matters before the court, monitoring all court files 
throughout the progress of each case, and serving as the office manager/budget manager in running the 
office, the coordinator is a first line advisor.  

The sixth factor is the most difficult to resolve.  In determining the closeness and intimacy of the 
working relationship, it is helpful to consider the Bland case.  In Bland v. New York, 263 F. Supp.2d 526, 
540 (E.D.N.Y. 2003), the employee was a personal secretary who was hired by the judge, reported 
directly to him, and whose position and responsibilities were directly controlled by him.  The judge also 
directly supervised her and she answered his phone, thereby representing him in the eyes of the 
public.  Therefore, the court found that she “possessed an intimate and sensitive working relationship” 
with the judge.Id. 

Similarly, the court coordinator described in your letter is hired/fired by the judge, reports directly to 
him/her, meets with the public on a daily basis, is supervised solely by the judge, is a supervisor of 
others in the office, and has full control over the schedule of the docket which is reviewed only by the 
judge. Therefore, like the judge’s administrative assistant in the September 12, 1997 letter, we find that 
the court coordinator fits under the personal staff exception laid out in Section 3(e)(2)(C)(i)(II) of the 
FLSA and thus is exempt under the statute. 

Although you did not specifically inquire about the applicability of the overtime provisions to court 
reporters, it may be helpful to refer to Section 7(o)(6) of the FLSA (copy enclosed): 

The hours an employee of a public agency performs court reporting transcript preparation duties shall 
not be considered as hours worked for the purposes of subsection (a) if— 

• such employee is paid at a per-page rate which is not less than— 

o the maximum rate established by State law or local ordinance for the jurisdiction of such 
public agency, 

o the maximum rate otherwise established by a judicial or administrative officer and in 
effect on July 1, 1995, or 

o the rate freely negotiated between the employee and the party requesting the 
transcript, other than the judge who presided over the proceedings being transcribed, 
and 

• the hours spent performing such duties are outside of the hours such employee performs other 
work (including hours for which the agency requires the employee’s attendance) pursuant to 
the employment relationship with such public agency. 
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In a fax received by the Department of Labor on November 12, 2004, you stated that the District Judges 
decided as a group that the per page rate that court reporters can charge the county is $3.50 per page; 
and they charge outside attorneys more and that rate is sometimes negotiable.  Thus, if this rate (or a 
lower maximum rate) was in effect on July 1, 1995 or an outside party freely negotiated this rate with 
the reporter, then the first part of the statute is met. 

However, with regard to FLSA § 7(o)(6)(B), you stated that if a transcript is needed for the Court of 
Appeals, then the Judge is required to give the court reporter time off to prepare the record, and he or 
she is paid for that time as if he/she was sitting in the courtroom.  In the enclosed Committee Report 
that accompanied the Court Reporter Fair Labor Amendments of 1995 (which added § 7(o)(6)(B) to the 
FLSA), the Committee on Economic and Educational Opportunities explained, “If the work is being 
performed while the official court reporter’s attendance at the courthouse or some other location is 
required as part of the employment relationship, the time spent preparing the transcript in that location 
will continue to be considered ‘hours worked’ for purposes of the FLSA.”  Therefore, when the court 
reporter is required to take time off from his/her usual workday to prepare a transcript and is paid as if 
he/she was sitting in the courtroom, then those hours spent preparing the transcript must be 
considered for overtime purposes.  H. Rep. 104-219, p.5. 

This opinion is based exclusively on the facts and circumstances described in your request and is given 
on the basis of your representation, express or implied, that you have provided a full and fair description 
of all the facts and circumstances that would be pertinent to our consideration of the question 
presented.  Existence of any other factual or historical background not contained in your request might 
require a different conclusion than the one expressed herein.  You have represented that this opinion is 
not sought by a party to a pending private litigation concerning the issue addressed herein.  You have 
also represented that this opinion is not sought in connection with an investigation or litigation between 
a client or firm and the Wage and Hour Division or the Department of Labor.  This opinion letter is issued 
as an official ruling of the Wage and Hour Division for purposes of the Portal-to Portal Act, 29 U.S.C. 
259.  See 29 C.F.R. 790.17(d), 790.19; Hultgren v. County of Lancaster, Nebraska, 913 F.2d 498, 507 
(8th Cir. 1990). 

We trust that the above discussion is responsive to your inquiry. 

Sincerely, 

Alfred B. Robinson, Jr. 
Deputy Administrator 

Enclosures:  FLSA § 3(e) November 27, 1998 opinion letter; FLSA § 7(o)(6) 

*Note: The actual name(s) was removed to preserve privacy in accordance with 5 U.S.C. 552 (b)(7). 
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U.S. Department of Labor   
Wage and Hour Division 
 

 
 (December 2019)  

 
Fact Sheet: Final Rule to Update the Regulations Governing the Regular Rate 
under the FLSA 
 
The U.S. Department of Labor (Department) is clarifying and updating the regulations governing the regular rate 
requirements under the Fair Labor Standards Act (FLSA). The FLSA generally requires overtime pay of at least 
one and one-half times the regular rate for hours worked in excess of 40 hours per workweek. Regular rate 
requirements define what forms of payment employers include and exclude in the “time and one-half” calculation 
when determining workers’ overtime rates.  
 
Part 778 constitutes the Department’s official interpretation with respect to the meaning and application of the 
regular rate for purposes of calculating overtime compensation due under section 7 of the FLSA, 29 U.S.C. 207, 
including calculation of the regular rate. Part 548 of Title 29 implements section 7(g)(3) of the FLSA, which 
permits employers, under specific circumstances, to use an authorized basic rate to compute overtime 
compensation rather than a regular rate. Parts 778 and 548 have not been significantly revised in over 50 years. 
 
In this Final Rule, the Department updates a number of regulations to provide clarity that will allow employers to 
provide more benefits to their employees without unknown overtime consequences or litigation and will better 
reflect the 21st-century workplace. In doing so, the Department expects that these changes will promote 
compliance with the FLSA, provide appropriate and updated guidance in an area of evolving law and practice, 
and encourage employers to provide additional and innovative benefits to workers without fear of costly litigation, 
all resulting in a positive impact on workplace morale, employee compensation, and employee retention. 
 
 
 

* Key Provisions of the Final Rule * 
 
The Final Rule clarifies whether certain kinds of benefits or “perks” and other miscellaneous payments must be 
included in the regular rate used to determine an employee’s overtime pay. The Department clarifies the current 
regulations to confirm that employers may exclude the following from an employee’s regular rate of pay: 
 

• the cost of providing certain parking benefits, wellness programs, onsite specialist treatment, gym access 
and fitness classes, employee discounts on retail goods and services, certain tuition benefits (whether 
paid to an employee, an education provider, or a student-loan program), and adoption assistance; 

• payments for unused paid leave, including paid sick leave or paid time off; 
• payments of certain penalties required under state and local scheduling laws; 
• reimbursed expenses including cellphone plans, credentialing exam fees, organization membership dues, 

and travel, even if not incurred “solely” for the employer’s benefit; and clarifies that reimbursements 
that do not exceed the maximum travel reimbursement under the Federal Travel Regulation System or 
the optional IRS substantiation amounts for travel expenses are per se “reasonable payments”; 

• certain sign-on bonuses and certain longevity bonuses; 
• the cost of office coffee and snacks to employees as gifts; 
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• discretionary bonuses, by clarifying that the label given a bonus does not determine whether it is 
discretionary and providing additional examples and; 

• contributions to benefit plans for accident, unemployment, legal services, or other events that could 
cause future financial hardship or expense.  

 
The Department also provides guidance and fact-based examples to illustrate the types of bonuses that are 
discretionary and may be excluded from an employee’s regular rate of pay under section 7(e)(3) of the FLSA, 
and includes clarification that the label given a bonus does not determine whether it is discretionary. Finally, the 
Department makes two substantive changes to the existing regulations. First, the Department eliminates the 
restriction in §§ 778.221 and 778.222 that “call-back” pay and other payments similar to call-back pay must be 
“infrequent and sporadic” to be excludable from an employee’s regular rate, while maintaining that such payments 
must not be so regular that they are essentially prearranged. Second, the Department updates its regulations on 
“basic rate”, which is authorized under section 7(g)(3) of the FLSA as an alternative to the regular rate under 
specific circumstances. Under the current regulations, employers using an authorized basic rate may exclude from 
the overtime computation any additional payment that would not increase total overtime compensation by more 
than $0.50 a week on average for overtime workweeks in the period for which the employer makes the 
payment. The Department updates this regulation to change the $0.50 limit to 40 percent of the higher of the 
applicable local, state, or federal minimum wage.  
 
For additional information, visit our Wage and Hour Division Website: www.wagehour.dol.gov and/or call 
our toll-free information and helpline, available 8 a.m. to 5 p.m. in your time zone, 1-866-4-USWAGE (1-
866-487-9243). 
 
The contents of this document do not have the force and effect of law and are not meant to bind the public in any 
way. This document is intended only to provide clarity to the public regarding existing requirements under the 
law or agency policies. 
 
U.S. Department of Labor 
Frances Perkins Building 
200 Constitution Avenue, NW 
Washington, DC 20210 

1-866-4-USWAGE 
 TTY: 1-866-487-9243 

Contact Us 
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