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GLOSSARY OF TERMS
Deterioration - the process of becoming progressively worse. To diminish or impair in
quality, character, or value.
Intellectual disability – means “significantly sub-average general intellectual
functioning that is concurrent with deficits in adaptive behavior and originates during
the developmental period.” Health & Safety Code § 591.003(7-a) and (20).
Local mental health authority – community mental health services are provided
through Local Mental Health Authorities/Local Behavioral Health Authorities, also
referred to as community mental health centers. The LMHAs/LBHAs provide services to
a specific geographic area of the state, called the local service area.
Magistrate – a civil officer or lay judge who administers the law, especially one who
conducts a court that deals with minor offenses and holds preliminary hearings for more
serious ones.
Memorandum of Understanding (MOU) – A nonbinding written document that states
the responsibilities of each party to an agreement.
Mental illness – defined as “an illness, disease, or condition, other than epilepsy,
dementia, substance abuse, or intellectual disability that: A) substantially impairs a
person’s thought, perception of reality, emotional process, or judgment; or B) grossly
impairs behavior as demonstrated by recent disturbed behavior.” Health & Safety Code
§ 571.003(14).
Mental health – a person’s condition with regard to their psychological and emotional
well-being.
Mental health facility – means any licensed private hospital or hospital affiliate,
institution, or facility, or part thereof, and any facility, or part thereof, operated by the
State or a political subdivision thereof which provide treatment of persons with mental
illness and includes all hospitals, institutions, clinics, evaluation facilities, mental health
centers, colleges, universities, long-term care facilities, and nursing homes, or parts
thereof, which provide treatment of persons with mental illness whether or not the
primary purpose is to provide treatment of person with mental illness. (FOID Act, Sec
1.1).
Office of Court Administration (OCA) – the office is a unique state agency in the Judicial
Branch that operates under the direction and supervision of the Supreme Court of

Texas and the Chief Justice. Their mission is to provide resources and information for
the efficient administration of the Judicial Branch of Texas.
Personal bond – a bond made by the defendant in which he agrees to appear for any
hearings and for trial and in the event he fails to appear then he agrees to pay the amount
set by the magistrate at the time he entered into the bond.
Psychoactive medication – is a chemical substance that changes brain function and
results in alterations in perception, mood, consciousness, cognition, or behavior.
Sub-average general intellectual functioning – refers “to measured intelligence on
standardized psychometric instruments of two or more standard deviations below the
age-group mean for the tests used.” Health & Safety Code § 591.003(7-a) and (20).
Texas Code of Criminal Procedure – the procedure shall govern all criminal proceedings
instituted after the effective date of this Act, January 1, 1966, and all proceedings pending
upon the effective date hereof insofar as are applicable. This Code is intended to embrace
rules applicable to the prevention and prosecution of offenses against the laws of this
State, and to make the rules of procedure in respect to the prevention and punishment of
offenses intelligible to the officers who are to act under them, and to all persons whose
rights are to be affected by them.
Violent offense – for the purposes of Article 17 of the Code of Criminal Procedure means
an offense under Penal Code sections: 19.02 (murder); 19.03 (capital murder); 20.03
(kidnapping); 20.04 (aggravated kidnapping); 21.11 (indecency with a child); 22.01(a)(1)
(assault), if the offense involved family violence as defined by Section 71.004, Family
Code; 22.011 (sexual assault); 22.02 (aggravated assault); 22.021 (aggravated sexual
assault); 22.04 (injury to a child, elderly, or disabled individual); 29.03 (aggravated
robbery); 21.02 (continuous sexual abuse of young child or children); 20A.03 (continuous
trafficking of persons). Art. 17.032(a)

COURT ORDERED MENTAL HEALTH SERVICES &
ORDERS OF PROTECTIVE CUSTODY
Texas Health & Safety Code Chapter 574 sets out procedures for applications and
hearings for court ordered mental health services and motions and orders of protective
custody related to applications for court ordered mental health services.
Application for Court Ordered Mental Health Services, Proper Court, and Attorney
for Proposed Patient
Q: Who may file an application for court ordered mental health services?
A: A county or district attorney or other adult may file a sworn application for court
ordered mental health services. However, only the district or county attorney may file an
application that is not accompanied by a certificate of medical examination. Tex. Health
& Safety Code §574.001(a).
Q: Where is the application filed?
A: With one exception, the application must be filed with the county clerk in the county
in which the proposed patient resides, is found, or is receiving mental health services by
court order or under an order for emergency detention under Texas Health & Safety Code
Chapter 573. However, if the proposed patient is a child in the custody of the Texas
Juvenile Justice Department, the application may be filed in the county in which the
child’s commitment to TJJD was ordered. Tex. Health & Safety Code §574.001(b), (f).
Q: Is the application subject to transfer to another jurisdiction?
A: Yes. If the application is not filed in the county in which the proposed patient resides,
the court may, on request of the proposed patient or the proposed patient’s attorney and
if good cause is shown, transfer the application to that county. Also, an application may
be transferred to the county in which the person is being detained under an Order of
Protective Custody if the county to which the application is to be transferred approves
such transfer. Tex. Health & Safety Code §574.001(c), (d).
Q: What is the proper court for a proceeding for court ordered mental health services
or an order of protective custody?
A: Either proceeding must be held in the statutory or constitutional county court that has
the jurisdiction of a probate court in mental illness matters. A motion for an order of
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protective custody may be filed only in the court in which an application for courtordered mental health services is pending. If the hearing is to be held in a county court
in which the judge is not a licensed attorney, the proposed patient or the proposed
patient's attorney may request that the proceeding be transferred to a court with a judge
who is licensed to practice law in Texas. The county judge shall transfer the case after
receiving the request and the receiving court shall hear the case as if it had been originally
filed in that court. Tex. Health & Safety Code §574.008 and 574.021(a).
Q: What must be included in the application?
A: The application must state whether the application is for temporary or extended
mental health services and include:
(1) the proposed patient's name and address;
(2) the proposed patient's county of residence;
(3) a statement that the proposed patient is a person with mental illness and
meets the criteria in Tex. Health & Safety Code §574.034, 574.0345, 574.035 or 574.0355
for court ordered mental health services; and
(4) whether the proposed patient is charged with a criminal offense. Tex.
Health & Safety Code §574.002(b), (c).
The application must be styled using the proposed patient’s initials and not his or her full
name. Tex. Health & Safety Code §574.002(a).
An application for extended inpatient mental health services must state that the person
has received court ordered inpatient mental health services under the Texas Mental
Health Code or under Code of Criminal Procedure Chapter 46B, Subchapter D or E, for
at least 60 consecutive days during the preceding 12 months. Tex. Health & Safety Code
§574.002(b).
An application for extended outpatient mental health services must state that the person
has received:
(1) court ordered inpatient mental health services under the Texas Mental
Health Code or under Code of Criminal Procedure Chapter 46B, Subchapter D or E, for
a total of at least 60 days during the preceding 12 months; or
(2) court ordered outpatient mental health services under the Texas Mental
Health Code or under Code of Criminal Procedure Chapter 46B, Subchapter D or E,
during the preceding 60 days. Tex. Health & Safety Code §574.002(b).
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Q: Is the proposed patient represented by counsel?
A: If the proposed patient does not have an attorney, the judge shall appoint an
attorney to represent the proposed patient within 24 hours after the time an application
for court ordered mental health services is filed. The court shall inform the attorney in
writing of the attorney's duties and the attorney shall be furnished with all records and
papers and is entitled to have access to all hospital and physicians' records in the case.
Tex. Health & Safety Code §574.003.
Q: What are the duties of the attorney for the proposed patient?
A: The attorney has significant duties set out in Tex. Health & Safety Code §574.004,
including the requirements to:
- interview the proposed patient within a reasonable time before the date of the
hearing on the application;
- thoroughly discuss with the proposed patient the law and facts of the case, the
proposed patient's options, and the grounds on which the court ordered mental
health services are being sought;
- if the attorney is court appointed, inform the proposed patient that the proposed
patient may obtain personal legal counsel at the proposed patient's expense
instead of accepting the court-appointed counsel;
- Before a hearing, review the application, the certificates of medical examination
for mental illness, and the proposed patient's relevant medical records, interview
supporting witnesses and other witnesses who will testify at the hearing, and
explore the least restrictive treatment alternatives to court ordered inpatient
mental health services;
- advise the proposed patient of the proposed patient's right to attend a hearing or
to waive the right to attend a hearing and inform the court why a proposed
patient is absent from a hearing; and
- discuss with the proposed patient the procedures for appeal, release, and
discharge if the court orders participation in mental health services and other
rights the proposed patient may have during the period of the court's order.
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Certificates of Medical Examination and Independent Psychiatric Examination
Q: What are the requirements for a certificate of medical examination for mental
illness?
A: A hearing on an application for court ordered mental health services may not be
held unless there are on file with the court at least two certificates of medical
examination for mental illness completed by different physicians, each of whom has
examined the proposed patient during the preceding 30 days. At least one of the
physicians must be a psychiatrist if a psychiatrist is available in the county. Tex. Health
& Safety Code §574.009(a).
The certificate must be sworn to, dated, and signed by the examining physician and
must include the detailed reason for each of the examining physician's opinions. Tex.
Health & Safety Code §574.011(a), (e).
The certificate must include:
(1) the name and address of the examining physician;
(2) the name and address of the person examined;
(3) the date and place of the examination;
(4) a brief diagnosis of the examined person's physical and mental condition;
(5) the period, if any, during which the examined person has been under the
care of the examining physician;
(6) an accurate description of the mental health treatment, if any, given by or
administered under the direction of the examining physician; and
(7) the examining physician's opinion that:
(A) the examined person is a person with mental illness; and
(B) as a result of that illness the examined person is likely to cause
serious harm to the person or to others or is:
(i) suffering severe and abnormal mental, emotional, or
physical distress;
(ii) experiencing substantial mental or physical
deterioration of the proposed patient's ability to function independently, which is
exhibited by the proposed patient's inability, except for reasons of indigence, to provide
for the proposed patient's basic needs, including food, clothing, health, or safety; and
(iii) not able to make a rational and informed decision as to
whether to submit to treatment. Tex. Health & Safety Code §574.011(a).
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If the certificate is offered in support of an application for extended mental health
services, the certificate must also include the examining physician's opinion that the
examined person's condition is expected to continue for more than 90 days. Tex. Health
& Safety Code §574.011(c).
Q: What if the certificates are not filed with the application?
A: If the certificates are not filed with the application, the judge or magistrate may
appoint the necessary physicians to examine the proposed patient and file the
certificates. Tex. Health & Safety Code §574.009(b).
If the certificates are not on file at the time set for the hearing on the application, the
judge shall dismiss the application and order the immediate release of the proposed
patient if that person is not at liberty. If extremely hazardous weather conditions exist
or a disaster occurs, the presiding judge or magistrate may by written order made each
day extend the period during which the two certificates of medical examination for
mental illness may be filed, and the person may be detained until 4 p.m. on the first
succeeding business day. The written order must declare that an emergency exists
because of the weather or the occurrence of a disaster. Tex. Health & Safety Code
§574.009(d).
Q: What if the proposed patient does not voluntarily submit to the physician’s
examination?
A: The judge or designated magistrate may order the proposed patient to submit to the
examination and may issue a warrant authorizing a peace officer to take the proposed
patient into custody for the examination. Tex. Health & Safety Code §574.009(c).
Q: Is there a process for independent psychiatric examination of the proposed patient?
A: The court may order an independent evaluation of the proposed patient by a
psychiatrist chosen by the proposed patient if the court determines that the evaluation
will assist the finder of fact. The psychiatrist may testify on behalf of the proposed
patient. If the court determines that the proposed patient is indigent, the court may
authorize reimbursement to the attorney ad litem for court-approved expenses incurred
in obtaining expert testimony and may order the proposed patient's county of residence
to pay the expenses. Tex. Health & Safety Code §574.010.

5
July 2019

Q: What are the duties of the LMHA in this proceeding?
A: Unless the proposed treatment for the proposed patient would be in a private
mental health facility, the local mental health authority in the county in which an
application is filed shall file with the court a recommendation for the most appropriate
treatment alternative for the proposed patient. If outpatient treatment is recommended,
the local mental health authority will also file a statement as to whether the proposed
mental health services are available. Tex. Health & Safety Code §574.012(a), (c).
Hearing on Application for Court Ordered Mental Health Services
Q: When must the hearing on an application for court ordered mental health services
be held?
A: The judge or a magistrate shall set a date for a hearing to be held within 14 days after
the date on which the application is filed. The hearing may not be held during the first
three days after the application is filed if the proposed patient or the proposed patient's
attorney objects. The court may grant one or more continuances of the hearing on the
motion by a party and for good cause shown or on agreement of the parties. However,
the hearing shall be held not later than the 30th day after the date on which the original
application is filed. If extremely hazardous weather conditions exist or a disaster occurs
that threatens the safety of the proposed patient or other essential parties to the hearing,
the judge or magistrate may, by written order made each day, postpone the hearing for
24 hours. The written order must declare that an emergency exists because of the weather
or the occurrence of a disaster. Tex. Health & Safety Code §574.005.
The hearing on an application may not be held before the recommendation by the
LMHA for treatment is filed unless the court determines that an emergency exists. Tex.
Health & Safety Code §574.012(d).
Q: What must be proved at the hearing?
A: The proof requirements for an application for court ordered mental health services
differ depending on whether the application is for temporary or extended services and
inpatient or outpatient services.
The judge may order a proposed patient to receive court ordered temporary inpatient
mental health services only if the judge or jury finds, from clear and convincing evidence,
that:
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(1) the proposed patient is a person with mental illness; and
(2) as a result of that mental illness the proposed patient:
(A) is likely to cause serious harm to himself or herself or others;
or
(B) is:
(i) suffering severe and abnormal mental, emotional, or
physical distress;
(ii) experiencing substantial mental or physical
deterioration of the proposed patient's ability to function independently, which is
exhibited by the proposed patient's inability, except for reasons of indigence, to provide
for the proposed patient's basic needs, including food, clothing, health, or safety; and
(iii) unable to make a rational and informed decision as to
whether or not to submit to treatment.
Tex. Health & Safety Code §574.034(a).
The judge may order a proposed patient to receive court ordered temporary outpatient
mental health services only if:
(1) the judge finds that appropriate mental health services are available to the
proposed patient; and
(2) the judge or jury finds, from clear and convincing evidence, that:
(A) the proposed patient is a person with severe and persistent
mental illness;
(B) as a result of the mental illness, the proposed patient will, if
not treated, experience deterioration of the ability to function independently to the
extent that the proposed patient will be unable to live safely in the community without
court ordered outpatient mental health services;
(C) outpatient mental health services are needed to prevent a
relapse that would likely result in serious harm to the proposed patient or others; and
(D) the proposed patient has an inability to participate in
outpatient treatment services effectively and voluntarily, demonstrated by (i) any of the
proposed patient's actions occurring within the two-year period that immediately
precedes the hearing; or (ii) specific characteristics of the proposed patient's clinical
condition that significantly impairs the proposed patient’s ability to make a rational and
informed decision whether to submit to voluntary outpatient treatment. Tex. Health &
Safety Code §574.0345, effective 09/01/19.
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The judge may order a proposed patient to receive court ordered extended inpatient
mental health services only if the jury, or the judge if the right to a jury is waived, finds,
from clear and convincing evidence, that:
(1) the proposed patient is a person with mental illness;
(2) as a result of that mental illness the proposed patient:
(A) is likely to cause serious harm to himself or herself or others; or
(B) is:
(i) suffering severe and abnormal mental, emotional, or
physical distress;
(ii) experiencing substantial mental or physical
deterioration of the proposed patient's ability to function independently, which is
exhibited by the proposed patient's inability, except for reasons of indigence, to provide
for the proposed patient's basic needs, including food, clothing, health, or safety; and
(iii) unable to make a rational and informed decision as to
whether or not to submit to treatment;
(3) the proposed patient's condition is expected to continue for more than 90
days; and
(4) the proposed patient has received court ordered inpatient mental health
services under the Texas Mental Health Code or under Chapter 46B, Code of Criminal
Procedure, for at least 60 consecutive days during the preceding 12 months.
Tex. Health & Safety Code §574.035(a).
The judge may order a proposed patient to receive court ordered extended outpatient
mental health services only if:
(1) the judge finds that appropriate mental health services are available to the
proposed patient; and
(2) the jury, or the judge if the right to a jury is waived, finds from clear and
convincing evidence that:
(A) the proposed patient is a person with severe and persistent
mental illness;
(B) as a result of the mental illness, the proposed patient will, if
not treated, experience deterioration of the ability to function independently to the
extent that the proposed patient will be unable to live safely in the community without
court ordered outpatient mental health services;
(C) outpatient mental health services are needed to prevent a
relapse that would likely result in serious harm to the proposed patient or others; and
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(D) the proposed patient has an inability to participate in
outpatient treatment services effectively and voluntarily, demonstrated by (i) any of the
proposed patient's actions occurring within the two-year period which immediately
precedes the hearing; or (ii) specific characteristics of the proposed patient's clinical
condition that significantly impair the proposed patient’s ability to make a rational and
informed decision whether to submit to voluntary outpatient treatment;
(E) the proposed patient's condition is expected to continue for
more than 90 days; and
(F) the proposed patient has received (i) court ordered inpatient
mental health services under the Texas Mental Health Code or under Subchapter D or
E, Chapter 46B, Code of Criminal Procedure, for a total of at least 60 days during the
preceding 12 months; or (ii) court ordered outpatient mental health services under the
Texas Mental Health Code or under Subchapter D or E, Chapter 46B, Code of Criminal
Procedure, during the preceding 60 days. Tex. Health & Safety Code §574.0355(a),
effective 09/01/19.
In a hearing for extended inpatient or outpatient mental health services under Section
574.035 or 574.0355, the court may not make its findings solely from the certificates of
medical examination for mental illness but shall hear testimony. The court may not enter
an order for extended mental health services unless appropriate findings are made and
are supported by testimony taken at the hearing. The testimony must include competent
medical or psychiatric testimony. Tex. Health & Safety Code §574.031(d-2), effective
09/01/19.
Q: What must be included in the court’s order for court ordered mental health services?
A: After a hearing in which a person is found to be a person with mental illness and to
meet the criteria for court ordered temporary or extended mental health services, the
judge shall order the mental health services provided in the least restrictive appropriate
setting available. Tex. Health & Safety Code §574.036(d).
In an order for inpatient care, the court shall commit the patient to a designated
inpatient mental health facility. Tex. Health & Safety Code §574.041(a).
An order for temporary inpatient or temporary outpatient mental health services may
not provide for a period of treatment longer than 45 days, except that the order may
specify a period not to exceed 90 days if the judge finds that the longer period is
9
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necessary. Tex. Health & Safety Code §574.034(g), effective 09/01/19, and Tex. Health &
Safety Code §574.0345(c), effective 09/01/19.
An order for extended inpatient or extended outpatient mental health services may not
provide for a period of treatment longer than 12 months. Tex. Health & Safety Code
§574.035(h), effective 09/01/19, and Tex. Health & Safety Code §574.0355(d), effective
09/01/19.
A judge may not issue an order for temporary or extended outpatient mental health
services for a proposed patient who is charged with a criminal offense that involves an
act, attempt, or threat of serious bodily injury to another person. Tex. Health & Safety
Code §574.0345(d), effective 09/01/19, and Tex. Health & Safety Code §574.0355(e),
effective 09/01/19.
In an order for outpatient care, the court shall designate the person identified as
responsible for providing those services. The person designated must be the facility
administrator or an individual involved in providing court ordered outpatient services.
A person may not be designated as responsible for the ordered services without the
person's consent unless the person is the facility administrator of a department facility or
the facility administrator of a community center that provides mental health services in
the region in which the committing court is located. Tex. Health & Safety Code
§574.037(a).
Orders for Protective Custody
Q: What is an Order for Protective Custody (OPC)?
A: An OPC may only be issued by a court in which an application for court ordered
mental health services is pending. The OPC directs a person authorized by law to
transport patients to take the proposed patient into protective custody and transport the
person immediately to a mental health facility deemed suitable by the local mental
health authority for the area. On request of the local mental health authority, the judge
may order that the proposed patient be detained in an inpatient mental health facility
operated by the department. Tex. Health & Safety Code §574.021 and §574.023.
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Q: Who may file a Motion for Order for Protective Custody?
A: The motion may be filed by the county or district attorney or on the court's own
motion. Tex. Health & Safety Code §574.021(a).
The motion must be accompanied by a certificate of medical examination for mental
illness prepared by a physician who has examined the proposed patient not earlier than
the third day before the day the motion is filed. Tex. Health & Safety Code §574.021(d).
Q: What is the court’s standard for issuing an Order for Protective Custody?
A: The judge or designated magistrate may issue an OPC if the judge or magistrate
determines:
(1) that a physician has stated the physician's opinion and the detailed reasons
for the physician's opinion that the proposed patient is a person with mental illness; and
(2) the proposed patient presents a substantial risk of serious harm to the
proposed patient or others if not immediately restrained pending the hearing. Tex.
Health & Safety Code §574.022(a).
The judge or magistrate may make a determination that the proposed patient meets the
criteria for an OPC from the application and certificate alone if the judge or magistrate
determines that the conclusions of the applicant and certifying physician are adequately
supported by the information provided. However, the judge or magistrate may take
additional evidence if a fair determination of the matter cannot be made from
consideration of the application and certificate only. Tex. Health & Safety Code
§574.022(c), (d).
The judge or magistrate may issue an OPC for a proposed patient who is charged with a
criminal offense if the proposed patient meets the requirements for an OPC and the
facility administrator designated to detain the proposed patient agrees to the detention.
Tex. Health & Safety Code §574.022(e).
Q: Is the person subject to the OPC represented by counsel?
A: When an OPC is signed, the judge or designated magistrate shall appoint an attorney
to represent a proposed patient who does not have an attorney. Tex. Health & Safety
Code §574.024(a).
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Q: For how long is an OPC in effect?
A: Within 72 hours after the time that the proposed patient was detained under an OPC,
a hearing must be held to determine if:
(1) there is probable cause to believe that a proposed patient under a protective
custody order presents a substantial risk of serious harm to the proposed patient or
others to the extent that the proposed patient cannot be at liberty pending the hearing
on court ordered mental health services; and
(2) a physician has stated the physician's opinion and the detailed reasons for
the physician's opinion that the proposed patient is a person with mental illness. Tex.
Health & Safety Code §574.025(a), (b).
If the 72 hour period ends on a Saturday, Sunday, or legal holiday, the hearing must be
held on the next day that is not a Saturday, Sunday, or legal holiday. The judge or
magistrate may postpone the hearing each day for an additional 24 hours if the judge or
magistrate declares that an extreme emergency exists because of extremely hazardous
weather conditions or the occurrence of a disaster that threatens the safety of the
proposed patient or another essential party to the hearing. Tex. Health & Safety Code
§574.025(b).
If the judge or magistrate determines after the hearing that an adequate factual basis
exists for probable cause to believe that the proposed patient presents a substantial risk
of serious harm to himself or others to the extent that he cannot remain at liberty
pending the hearing on court ordered mental health services, then the judge or
magistrate shall order that a proposed patient remain in protective custody until a final
order for court ordered mental health services is entered or the person is released or
discharged after a finding that such services are not necessary. Tex. Health & Safety
Code §574.026 and §574.027.
If the judge or magistrate determines after the hearing that no probable cause exists to
believe that the proposed patient presents a substantial risk of serious harm to himself
or others, then the judge or magistrate shall order the release of the person under the
OPC. Tex. Health & Safety Code §574.028.
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EMERGENCY DETENTION
Introduction
In the state of Texas, any adult, including a physician or a person’s guardian, may submit
an application to have an individual detained and evaluated for mental illness. The
application must be submitted in person to a judge or magistrate, except that a physician
may submit an application by secure email or certain other secure electronic means. In
order to grant the application, the magistrate must find reasonable cause to believe,
among other things, that the proposed detainee has evidenced mental illness and a
substantial risk exists for serious harm to the person and others. If the judge or magistrate
issues the warrant or order for emergency detention, the person is transported to a mental
health facility for a custody period of 48 hours. The preliminary examination by a
physician generally must take place within 12 hours of admission. After the examination,
the patient must be released unless the physician makes a written determination that the
patient has mental illness and should be detained at a mental health facility.
Application for Emergency Detention
Q: Who may file an application for emergency detention?
A: Any adult may file a written application 1 for emergency detention of another person.
Tex. Health & Safety Code §573.011(a).
Q: Where is the application for emergency detention filed?
A: Unless the application is made by a physician or is in a probate court that has adopted
an administrative order, the application must be presented personally to a judge or
magistrate. Tex. Health & Safety Code §573.012(a).
Q: How is the application for emergency detention filed in court with probate
jurisdiction?
A: A court with probate jurisdiction may adopt an administrative order allowing the
emergency detention application to be retained by court staff and presented to another
judge/magistrate as soon as practicable if the judge is not available at the time the
application is presented. Tex. Health & Safety Code §573.012(a).

1

See Exhibit 1 for a sample of the Application for Emergency Detention.
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If there is more than one court with probate jurisdiction in the county, the administrative
order must be jointly issued by all the judges of those courts. Tex. Health & Safety Code
§573.012(g).
Q: How is the application for emergency detention filed by a physician?
A: The judge/magistrate may allow a physician to present an emergency detention
application by e-mailed .pdf or by secure electronic means including satellite
transmission, closed-circuit television transmission, or any other secure method of twoway electronic communication that is available to the judge/magistrate and provides for
full motion audio/video between the applicant and the judge/magistrate. Tex. Health &
Safety Code §573.012(h).
Q: How may the judge or magistrate transmit their order (warrant) to the physician?
A: The judge/magistrate may transmit the warrant to the physician electronically with a
digital signature or by email with the warrant attached as a .pdf with the
judge/magistrate’s signature.
Q: How does the judge or magistrate file the physician’s application for emergency
detention?
A: The judge/magistrate shall record the physician’s application to be preserved until the
patient is released or discharged. The patient may receive a copy of the recording at the
cost of reproduction or for free if indigent.
Q: What information must be included on an application for emergency detention?
A: The application must state:
1) That the applicant has reason to believe and does believe that the person
evidences mental illness;
2) That the applicant has reason to believe and does believe that the person
evidences a substantial risk of serious harm to himself or others;
3) A specific description of the risk of harm;
4) That the applicant has reason to believe and does believe that the risk of harm
is imminent unless the person is immediately restrained;
5) That the applicant's beliefs are derived from specific recent behavior, overt
acts, attempts, or threats;
6) A detailed description of the specific behavior, acts, attempts, or threats; and
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7) A detailed description of the applicant's relationship to the person whose
detention is sought.
The application may be accompanied by any relevant information. Tex. Health & Safety
Code §573.011(b).
Q: How does the magistrate review the application?
A: The magistrate must deny an application unless he or she finds there is reasonable
cause to believe that (1) the person evidences mental illness, (2) the person represents a
substantial risk of serious harm to himself or others, (3) the risk of harm is imminent
unless the person is immediately restrained, and (4) the necessary restraint cannot be
accomplished without emergency detention. Tex. Health & Safety Code §573.012(b).
Q: How does the judge determine whether or not there is a substantial risk of serious
harm?
A: That the applicant has a substantial risk of serious harm may be demonstrated for
purposes of determining reasonable cause for approval of application by the individual’s
behavior or evidence of severe emotional distress and deterioration in the person’s
mental capacity to the extent that he or she cannot remain at liberty. Tex. Health & Safety
Code §573.012(c).
Q: To whom does the magistrate issue the warrant?
A: The warrant is issued to on-duty peace officer for the person’s immediate
apprehension when the required criterion are satisfied. Tex. Health & Safety Code
§573.012(d).
Q: May a specific officer be designated to execute the warrant?
A: Yes. A magistrate has authority to designate a specific peace officer or law enforcement
agency to execute an emergency detention warrant regardless of the location in the
county of the subject of the warrant. Peace officer refusing to transport a person to
appropriate facility is liable for contempt. Tex. Att’y. Gen. Op. No. KP-206 (2018).
Warrant may be executed by municipal or county peace officers. Tex. Att’y Gen. Op. No.
JC-387 (2001).
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Q: Where is the patient taken when the warrant is executed?
A: The warrant is an application for detention at the facility. The person apprehended
under the warrant shall be transported to nearest appropriate inpatient mental health
facility or a mental health facility deemed appropriate by the local mental health
authority if no appropriate inpatient facility is not available. Tex. Health & Safety Code
§573.012(e) and (f).
Q: What does the facility retain for its records?
A: A copy of the warrant and application are immediately transferred to the facility. Tex.
Health & Safety Code §573.012(f).
Emergency Detention by Guardian
Q: What authority does a guardian have to submit a ward to a mental health facility?
A: The guardian of an 18 years of age or older ward may transport the ward to an
inpatient mental health facility for preliminary examination without the assistance of a
peace officer if the guardian has reason to believe and does believe (1) the ward is a
person with mental illness and (2) because of that mental illness, there is a substantial
risk of serious harm to the ward or others unless the ward is immediately restrained.
Tex. Health & Safety Code §573.003(a).
Q: What is a “Substantial risk of serious harm”?
A: The substantial risk of serious harm may be demonstrated either by the ward’s
behavior or by evidence of severe emotional distress and deterioration in the ward’s
mental condition to the extent that the ward cannot remain at liberty. Tex. Health &
Safety Code §573.003(b).
Q: What must be contained on the guardian’s application for emergency detention of
his or her ward?
A: After transporting the ward to the inpatient mental health facility, the guardian shall
immediately file with the facility an application for emergency detention which contains:
(1) A statement that the guardian has reason to believe and does believe that the
ward evidences mental illness;
(2) A statement that the guardian has reason to believe and does believe that the
ward evidences a substantial risk of serious harm to the ward or others;
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(3) A specific description of the risk of harm;
(4) A statement that the guardian has reason to believe and does believe that the
risk of harm is imminent unless the ward is immediately restrained;
(5) A statement that the guardian's beliefs are derived from specific recent
behavior, overt acts, attempts, or threats that were observed by the guardian; and
(6) A detailed description of the specific behavior, acts, attempts, or threats. Tex.
Health & Safety Code §573.004.
Q: Must the guardian inform the court of the emergency detention?
A: Yes. The guardian is required to immediately provide written notice of filing an
application for emergency detention to the court that granted the guardianship. Tex.
Health & Safety Code §573.004(c).
Preliminary Examinations
Acceptance at the facility:
A mental health facility shall temporarily accept a person for whom:
1) an application for detention has been filed, or
2) a peace officer or emergency medical personnel of an emergency services
provider transporting the person in accordance with a memorandum of
understanding executed under Tex. Health & Safety Code §573.005 files a
notification of detention completed by the peace officer under Tex. Health &
Safety Code §573.002(a). Tex. Health & Safety Code §573.021(a).
Q: What is the custody period for a preliminary examination?
A: A person accepted for a preliminary examination may be detained for not longer than
48 hours after the time he or she is presented to the facility or a written order of protective
custody is obtained.
The 48 hour period includes time the patient spends at the facility before he or she
receives the preliminary examination.
If the 48 hour period ends on a weekend or legal state holiday, the period is extended to
4:00 p.m. on the next regular business day.
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If hazardous weather conditions exist or a disaster occurs, the presiding judge or
magistrate may extend the custody period by an additional 24 hours by written order.
Tex. Health & Safety Code §573.021(b).
Q: What is the time period for the initial examination by a physician?
A: The physician shall examine the person as soon as possible within 12 hours after the
time the person was apprehended by the peace officer or transported for emergency
detention by his or her guardian. Tex. Health & Safety Code §573.021(c).
Q: What happens to the patient after the initial examination?
A: A person shall be released after completion of the preliminary examination unless the
person is admitted to a facility for emergency detention under Tex. Health & Safety Code
§573.022. Tex. Health & Safety Code §573.023(a).
Patient’s Rights
Q: What rights does the detainee patient have?
A: A person apprehended, detained, or transported for emergency detention has the
right to:
(1) Be advised of the location of detention, the reasons for the detention, and the
fact that the detention could result in a longer period of involuntary commitment.
(2) A reasonable opportunity to communicate with and retain an attorney.
(3) Be transported to the location of the person’s apprehension, the location of the
person’s Texas residence, or another suitable location if the person is not admitted for
emergency detention, unless the person is arrested or objects.
(4) Be released from a facility if the facility administrator determines one of the
criteria for admission based on the physician’s preliminary observation prescribed in Tex.
Health & Safety Code §573.022(a)(2) no longer applies.
(5) Be advised that communications with a mental health professional may be used
in proceedings for further detention.
(6) Be transported in accordance with Tex. Health & Safety Code §§573.026 and
574.045 when detained under an emergency detention order or under Section 574.023
when detained under an order or protective custody.
(7) Be given a reasonable opportunity to communicate with a relative or other
responsible party with an interest in the detainee’s welfare. Tex. Health & Safety Code
§573.025.
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Q: How must the detainee be apprised of his or her rights?
A: They must be informed orally in simple and non-technical terms within 24 hours after
admission to a facility and in writing if possible, or through the use of a means reasonably
calculated to communicate with a hearing or visually impaired person, if applicable. Tex.
Health & Safety Code §573.025(b). Per Department rule, the detainee is given a handbook
to apprise the detainee of their rights and also informed orally as required under the code.
The oral communication is documented on a form signed by the detainee and the staff
member who explained the rights. 1 Tex. Admin. Code §404.163 (1993).
Transportation, Release and Admission
Q: May a detainee be transported by private conveyance from the mental health
facility to a treatment facility?
A: No. A person may not be transported to treatment facility such as the Austin State
Hospital by private conveyance arranged for by the mental health facility that conducted
the preliminary examination of the person. Tex. Att’y Gen. Op. No. GA-909 (2012).
Q: Release after initial examination:
A: A person shall be released after completion of the preliminary examination unless the
person is admitted to a facility for emergency detention under Tex. Health & Safety Code
§573.022. Tex. Health & Safety Code §573.023(a).
Q: How may a person be admitted to a facility for emergency detention?
A: A person may be admitted to a facility for emergency detention only if the physician
who conducted the preliminary examination makes a written statement that:
1) Is acceptable to the facility;
2) States after the preliminary examination that it is the physician’s opinion that:
a. the person is a person with mental illness;
b. the person evidences a substantial risk of serious harm to him or herself
or to others;
c. the described risk of harm is imminent unless the person is immediately
restrained; and
d. emergency detention is the least restrictive means to accomplish the
necessary restraint. Tex. Health & Safety Code §573.022(a).
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Q: What must be contained in the physician’s written statement to the facility?
A: The written statement must include a description of the nature of the mental illness,
a specific description of the risk of harm evidenced by the person’s behavior or evidence
of severe emotional distress and deterioration in the person’s mental condition to the
extent that the person cannot remain at liberty, and the specific detailed information from
which the physician formed his or her opinion. Tex. Health & Safety Code §573.022(a).
Q: May a person admitted for emergency detention be transported to the mental health
care facility?
A: A facility that has admitted a person for emergency detention may transport that
person to a mental health care facility deemed suitable by the local mental health
authority for the area. On request of the local mental health authority, the judge may
order the proposed patient be detained in a department mental facility. Tex. Health &
Safety Code §573.022(b).
Q: May a person admitted for emergency detention be transported from a facility to a
mental hospital?
A: A facility that has admitted a person for emergency detention or to which a person
has been transported may transfer the person to an appropriate mental hospital with the
written consent of the hospital administrator. Tex. Health & Safety Code §573.022(c).
Q: When may a person be released if the administrator determines they no longer meet
the criteria for detention?
A: Immediately. A person admitted to a facility shall be released if the facility
administrator determines at any time during the emergency detention period that one of
the criteria prescribed by Tex. Health & Safety Code §573.022(a)(2) no longer applies. Tex.
Health & Safety Code §573.023(b).
Q: Where is a released detainee transported from the treatment facility?
A: Except for a person who is arrested or objects to the transportation, if a person is
entitled to release either from the preliminary examination or from emergency detention,
arrangements shall be made to transport the person to:
1) The location where the person was apprehended;
2) The person’s Texas residence; or
3) Another suitable location. Tex. Health & Safety Code §573.024(a) and (b).
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Q: Who is responsible for the costs of transportation?
A: The county in which the person was originally apprehended is responsible for the
costs of transportation. Tex. Health & Safety Code §573.024.
Q: Who may transport patients to the designated mental health facility?
A: The court may authorize the transportation of a patient detained under Tex. Health &
Safety Code §§573.022 or 574.023 to the designated mental health facility in the following
order of priority:
1) A special officer for mental health assignment certified under Section 1701.404,
Occupations Code;
2) The facility administrator of the designated mental health facility, unless the
administrator notifies the court that facility personnel are not available to
transport the patient;
3) A representative of the local mental health authority, who shall be reimbursed
by the county, unless the representative notifies the court that local mental health
authority personnel are not qualified to ensure the safety of the patient during
transport;
4) A qualified transportation service provider selected from the list established
and maintained as required by Tex. Health & Safety Code §574.0455 by the
commissioners court of the county in which the court authorizing the
transportation is located;
5) The sheriff or constable; or
6) A relative or other responsible person who has a proper interest in the patient's
welfare and who receives no remuneration, except for actual and necessary
expenses. Tex. Health & Safety Code §574.045.
Q: What is the list of qualified transportation service providers?
A: The commissioners court may:
1) Establish and maintain a list of qualified transportation service providers with
whom people may contract to transport people to mental health facilities;
2) Establish an application procedure for persons to be included on the list,
including an application fee that is deposited in the county general fund;
3) Contract with qualified service providers on terms acceptable to the county; and
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4) Allow county officers and employees to utilize person on the list on a rotating
basis if the officer/employee is authorized to provide transportation to committed
patients or emergency detainees under Tex. Health & Safety Code §574.045 and
chooses to use a qualified service provider subject to the terms of the contract
approved by the commissioners court.
The commissioners court must make sure that the list of providers is available to any
person authorized to provide transportation to committed patients or emergency
detainees under Tex. Health & Safety Code §574.045. Tex. Health & Safety Code
§574.0455.
Writs of Commitment
The court shall direct the court clerk to issue two writs of commitment to the person
authorized to transport the patient. The writs shall require the person to take custody of
the patient and transport the patient to the designated mental health facility. Tex. Health
& Safety Code §574.046.
Q: How does the facility administrator acknowledge the patient’s arrival?
A: After the facility administrator receives the writ of commitment and admits the
patient, the administrator must give the transporter a written statement acknowledging
receipt of the patient and any included personal property belonging to the patient and
file a copy of the statement with the clerk of the committing court. Tex. Health & Safety
Code §574.048.
Transcript
The court clerk shall prepare a certified transcript of the proceedings in the hearing on
court-ordered mental health services and send the transcript, along with any available
information relating to the medical, social, and economic status and history of the patient
and the patient’s family, with the patient’s transporter. The transporter shall deliver that
material to the facility personnel in charge of admissions. Tex. Health & Safety Code
§574.047.
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INTERACTION WITH LAW ENFORCEMENT
Emergency Apprehension and/or Detention of a Person with Mental Illness by a
Peace Officer under Chapter 573 of the Texas Health and Safety Code
Q: What can a law enforcement officer do if they believe a person is suffering a mental
health crises?
A: Every law enforcement agency must make a good faith effort to divert a person (1)
suffering a mental health crisis or (2) suffering from the effects of substance abuse to a
proper treatment center in the agency’s jurisdiction. The provision applies if:
1) A treatment center is available;
2) Diversion is reasonable;
3) The offense the person is accused of is a non-violent misdemeanor; and
4) The mental health or substance abuse issue is suspected to be the reason for the
offense.
*Note that this section does not apply to a person who is accused of an offense under
Sections 49.04, 49.045, 49.05, 49.06, 49.065, 49.07 or 49.08 of the Texas Penal Code
(intoxication offenses). Tex. Code Crim. Pro. Art 16.23 (a) and (b).
Q: Can a law enforcement officer apprehend a person he believes to be at risk without
a warrant?
A: A peace officer without a warrant can take a person into custody if the officer has
reason to believe and does believe that:
1) The person is a person with a mental illness;
2) Because of that mental illness there is substantial risk of serious harm to the
person or to others unless the person is immediately restrained; and
3) Believes that there is not sufficient time to obtain a warrant before taking the
person into custody. Tex. Health & Safety Code §573.001(a).
Q: How is a substantial risk of serious harm demonstrated?
A: The officer may demonstrate a substantial risk of serious harm by:
1) The person’s behavior; or
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2) Evidence of severe emotional distress and deterioration in the person’s mental
condition to the extent that the person cannot remain at liberty. Tex. Health &
Safety Code §573.001(b).
Q: What may be used to support officer’s belief that a person meets the criteria for
apprehension?
A: The officer’s belief may be based upon:
1) The representation of a credible person;
2) The person’s conduct; or
3) The circumstances under which the person is found. Tex. Health & Safety Code
§573.001(c).
Q: Where should an officer take the person apprehended under Section 573.001(a)?
A: An officer who takes protective custody over a person believed to have a mental
illness must take the individual to:
1) The nearest appropriate inpatient mental health facility; or
2) Another mental health facility deemed suitable by the local mental health
authority, if an appropriate inpatient mental health facility is not available; or
3) Transfer the person to EMS personnel of an emergency medical services
provider in accordance with a memorandum of understanding executed under
Health & Safety Code §573.005 for transportation to such a facility. Tex. Health &
Safety Code §573.001(d).
Q: What must be included in a memorandum of understanding regarding
transportation for emergency detention by an emergency medical services provider?
A: A law enforcement agency and an EMS provider may execute a memorandum of
understanding (MOU) under which EMS personnel employed by the provider may
transport a person taken into custody under an emergency detention by a peace officer
employed by the law enforcement agency. The MOU must:
1) Address responsibility for the cost of transporting the person taken into
custody; and
2) Be approved by the county in which the law enforcement agency is located and
the Local Mental Health Authority that provides services in that county to address
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the responsibility for the cost of transporting the person. Tex. Health & Safety
Code Section 573.005(b).
Q: Can a person with a mental illness under protective custody under Section
573.001(a) be taken to a jail?
A: A jail or similar detention facility must not be used except in an “extreme emergency”
and if the person in protective custody is housed there, the person must be kept separate
from other inmates. Tex. Health & Safety Code §573.001(e) and (f).
Q: What notice must an officer provide to a person in custody under Section
573.001(a)?
A: The officer must immediately inform the person orally in simple nontechnical terms
of:
1) The reason for the detention; and
2) That a staff member of the facility will inform the person of their rights within
24 hours. Tex. Health & Safety Code §573.001(g)(1), (2).
Q: May an officer seize firearms of a person taken into protective custody under
Section 573.001?
A: The officer may immediately seize any firearms in the possession of the person taken
into custody. Tex. Health & Safety Code §573.001(h).
Q: What must be included in the officer’s notification of detention to the facility?
A: The officer who transports a person in protective custody to a facility shall
immediately file a notification of detention with the facility on the statutorily required
form. 1
If EMS transports the person to the facility, then they shall immediately file with the
facility the notification of detention completed by the peace officer who made the request
for transport.

1

See Exhibit 3 for a sample of the Notification of Emergency Detention Form.
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The notification of detention must contain:
1) A statement that the officer has reason to believe and does believe that the
person evidences mental illness;
2) A statement that the officer has reason to believe and does believe that the
person evidences a substantial risk of serious harm to the person or others;
3) A specific description of the risk of harm;
4) A statement that the officer has reason to believe and does believe that the risk
of harm is imminent unless the person is immediately restrained;
5) A statement that the officer’s beliefs are derived from specific recent behavior,
overt acts, attempts, or threats that were observed by or reliably reported to the
officer;
6) A detailed description of the specific behavior, acts, attempts, or threats; and
7) The name and relationship to the apprehended person of any person who
reported or observed the behavior, acts, attempts, or threats.
A mental health facility or hospital emergency department may not require a peace
officer or EMS personnel to execute any other form as a predicate to accepting the person.
Tex. Health & Safety Code §573.002(a),(b),(c), (d) and (e).

Q: Must a facility accept a person transported under Section 573.002?
A: A facility shall temporarily accept a person for whom:
1) An application for detention is filed, or
2) An officer or EMS personnel under an MOU provides a notification of
detention completed by the peace officer under Health & Safety Code
§573.002(a). Tex. Health & Safety Code §573.021(a).
However, a person may not be detained in a private mental health facility without the
consent of the facility administrator. Tex. Health & Safety Code §573.021(e).
The facility must comply with this section only to the extent that the commissioner of
state health services determines that a facility has sufficient resources to perform the
necessary services under this section. Tex. Health & Safety Code §573.021(d), and
§571.002(2).
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Q: By when must a physician perform a preliminary examination of a person
transported under Section 573.002 (a)?
A: The person must be examined as soon as possible by a physician within 12 hours after
the time the person is apprehended by the peace officer or transported for emergency
detention by the person’s guardian.
For purposes of this examination “physician” means:
1) A person licensed to practice medicine in this state;
2) A person employed by a federal agency who has a license to practice medicine
in any state; or
3) A person authorized to perform medical acts under a physician-in-training
permit at a Texas postgraduate training program. Tex. Health & Safety Code
§573.021(c), and §573.001(18).
Q: How long can a person accepted for a preliminary examination be detained?
A: The facility may not keep the person in custody for more than 48 hours unless an
order for protective custody is obtained.
The 48 hour window includes any time the person spends waiting for medical care before
the preliminary examination.
The presiding judge or magistrate or magistrate may by written order extend this time
by 24 hours on account of extremely hazardous weather or disaster. Tex. Health & Safety
Code §573.021(b).
Q: What findings are required to secure emergency admission and detention?
A: For the person to be admitted to the facility for an emergency detention, the physician
conducting the preliminary examination must make a written statement acceptable to the
facility establishing his opinion that:
1) The person is a person with a mental illness;
2) That the person evidences a substantial risk of serious harm to the person or
others;
3) The described risk of harm is imminent unless the person is immediately
restrained; and
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4) That emergency detention is the least restrictive means by which the necessary
restraint can be accomplished.
The statement must also include:
1) A description of the nature of the person’s mental illness;
2) A specific description of the risk of harm the person evidences that may be
demonstrated either by a person’s behavior or by evidence of severe emotional
distress and deterioration in the person’s mental condition to the extent that
the person cannot remain at liberty; and
3) Specific detailed information from which the physician formed the opinions.
Tex. Health & Safety Code §573.022.
Q: When will a person apprehended under Section 573.001 be released from emergency
detention?
A: person apprehended by a peace officer or transported for emergency detention shall
be released on completion of the preliminary examination unless the person is admitted
to a facility under Section 573.022.
A person admitted to a facility under Section 573.022 shall be released if the facility
administrator determines at any time during the emergency detention period that one of
the criteria prescribed by Section 573.022 (a)(2) no longer applies. Tex. Health & Safety
Code §573.023.
Emergency Apprehension: Applications and Warrants by Persons
Other than Law Enforcement or Guardians
Q: Can a person other than law enforcement seek an emergency detention?
A: In addition to the scenarios outlined in Health & Safety Code Sections 573.001-573.003,
any adult may file an application for an emergency apprehension. Such application must
be presented in person to the judge or magistrate. Tex. Health & Safety Code §§573.011,
573.012(a) and (h).
Q: What must this application state?
A: This application must state:
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1) That the applicant has reason to believe and does believe that the person evidences
mental illness;
2) That the applicant has reason to believe and does believe that the person evidences
a substantial risk of serious harm to himself or others;
3) A specific description of the risk of harm;
4) That the applicant has reason to believe and does believe that the risk of harm is
imminent unless the person is immediately restrained;
5) That the applicant’s believes are derived from specific recent behavior, overt acts,
attempts, or threats;
6) A detailed description of the behavior, acts, attempts, or threats, and
7) A detailed description of the applicant’s relationship to the person whose
detention is sought. Tex. Health & Safety Code §573.011(b).
Q: What must a judge or magistrate do before issuing an emergency detention warrant
requested by a private applicant?
A: Before issuing the application:
1) The magistrate must review the application and
2) May interview the applicant.
The magistrate shall deny the application unless the magistrate finds that there is
reasonable cause to believe that:
1)
2)
3)
4)

The person evidences mental illness;
The person evidences a substantial risk of serious harm to himself or others;
The risk of harm is imminent unless the person is immediately restrained; and
The necessary restraint cannot be accomplished without emergency detention.
Tex. Health & Safety Code §573.012(b).

Q: How can a private applicant for emergency detention establish a substantial risk of
harm?
A: A substantial risk of serious harm to the person or others may be demonstrated by:
1) The person’s behavior; or
2) Evidence of severe emotional distress and deterioration in the person’s mental
condition to the extent that the person’s mental condition to the extent that the
person cannot remain at liberty. Tex. Health & Safety Code §573.012(c).
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Q: How is the magistrate’s determination enforced?
A: If the magistrate determines that each criterion for emergency detention is satisfied
by the application, he shall issue a warrant 2 for the person’s immediate apprehension to
an on-duty peace officer. Tex. Health & Safety Code §573.012(d).
Q: Where does the peace officer take the person under the detention warrant?
A: A person apprehended under such a warrant shall be transported for a preliminary
examination to:
1) The nearest appropriate inpatient mental health facility; or
2) A mental health facility deemed suitable by the local mental health authority,
if an appropriate inpatient mental health facility is not available.
The warrant serves as an application for the detention in the facility.
The warrant and a copy of the application for the warrant must be immediately
transmitted to the facility. Tex. Health & Safety Code §573.012(e) and (f).
Article 16.22 Assessments
Q: What is an article 16.22 assessment?
A: Art. 16.22 of the Code of Criminal Procedure provides a procedure for identifying a
person’s possible mental illness at the earliest stages and throughout a criminal
proceeding. This protocol provides generally that:
Not later than 12 hours after a sheriff or municipal jailer receive credible
information that may establish reasonable cause to believe that a defendant
charged with a Class B misdemeanor or higher category of offense has a
mental illness or intellectual disability, the sheriff or municipal jailer must
provide a written or electronic notice to the magistrate. Tex. Code Crim.
Pro. Art. 16.22(a)(1).

2

See Exhibit 2 for a sample of the Magistrate’s Order and Warrant for Emergency Apprehension and Detention form.
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Q: What information does the 16.22 notice include?
A: The notice 3 must include any information related to the sheriff’s or jailer’s
determination, such as:
1) Information regarding the defendant’s behavior immediately before, during
and after the defendant’s arrest; and
2) If applicable, the results of any previous assessment of the defendant. Tex.
Code of Crim. Pro. Art. 15.22(a)(1).
Q: What can the magistrate do with the assessment?
A: If the magistrate determines that there is reasonable cause to believe that the
defendant has a mental illness or intellectual disability, then the magistrate must order 4
the local mental health authority or another qualified mental health or intellectual
disability expert, to collect information and provide an assessment to the magistrate.
What must the expert do under the magistrate’s order:
1) Collect information regarding whether the defendant has a mental illness as
defined by Section 571.003, including any information obtained from any
previous assessment of the defendant and previously recommended treatment;
and
2) Provide to the magistrate a written assessment of the information collected on
the form 5 approved under Section 614.0032(b) of the Health and Safety Code.
The magistrate is not required to order the collection of information if the defendant has
been determined to have a mental illness by a local mental health authority in the year
proceeding the applicable date of arrest and the court elects to use that information.
If the defendant fails or refuses to submit to the collection of information regarding the
defendant, the magistrate may order the defendant to submit to an examination in a jail
or in another place determined to be appropriate by the local mental authority for a
reasonable period not to exceed 72 hours. Tex. Code Crim. Pro. Art. 16.22(a)(1), (2) and
(3).

See Exhibit 4 for a sample Art. 16.22(a) Inmate Mental Condition Report to Magistrate form.
See Exhibit 5 for a sample Order Requiring Defendant to Submit to Article 16.22 Assessment.
5 See Exhibit 6 for a sample of the Collection of Information Form for Mental Illness and Intellectual Disability.
3
4
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Q: By when must a magistrate receive the assessment?
A: Except as permitted by the magistrate for good cause, the written assessment shall be
provided to the magistrate:
1) Not later than 96 hours after an order was issued ordering the assessment if the
defendant is held in custody; or
2) Not later than the 30th day after the order was issued for a defendant released
from custody. Tex. Code of Crim. Pro. Art. 16.22(b).
Q: What must the written assessment include?
A: The written assessment must include the expert’s observations and findings and a
description of the methods used to support the expert’s observations and findings
pertaining to:
1) Whether the defendant has a mental illness or intellectual disability;
2) Whether there is clinical evidence to support a finding that the defendant
may be incompetent to stand trial; and
3) Any appropriate or recommended treatment or service. Tex. Code of Crim.
Pro. Art. 16.22(b-1).
Q: To whom is the written assessment provided?
A: The magistrate provides copies of the written assessment to the defense counsel, the
prosecution and the trial court. Tex. Code of Crim. Pro. Art. 16.22(b-1).
Q: How may the trial court use this assessment?
A: The trial court may use the information from the assessment in a number of ways
including:
1)
2)
3)
4)
5)

Resuming criminal proceedings;
Resuming or initiating competency proceedings;
In connection with the punishment phase after conviction;
Referring the defendant to an appropriate specialty court;
The trial court may also consider releasing the person with a mental illness
or intellectual disability from custody on personal or surety bond, including
a condition that the defendant submit to an examination or other
assessment. Tex. Code of Crim. Pro. Art. 16.22(c) and (d).
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MAGISTRATE’S ROLE IN ASSESSING
DEFENDANT MENTAL HEALTH (SANDRA BLAND ACT)
Q: When do the mental health magistration procedures in the Sandra Bland Act apply?
A: A magistrate has additional duties under Code of Criminal Procedure 16.22 and 17.032
if the magistrate receives credible information that may establish reasonable cause to
believe that the defendant has a mental illness or intellectual disability.
Q: From what sources does a magistrate receive credible information concerning the
defendant’s mental illness or intellectual disability?
A: The credible information may come from a sheriff or jailer having custody of the
defendant or from another source, including the magistrate’s interaction with the
defendant.
If a sheriff or jailer having custody of a defendant for an offense punishable as a Class B
or above has credible information that may establish reasonable cause to believe that the
defendant has a mental illness or is a person with an intellectual disability, then the sheriff
or jailer must provide written or electronic notice of the existence of that information to
the magistrate.
Q: If the source of the “credible information that may establish reasonable cause to
believe that the defendant has a mental illness or intellectual disability” is written or
electronic notice from the sheriff or jailer, what must that notice include?
A: The notice 1 must include any information related to the sheriff's or jailer's
determination, such as information regarding the defendant's behavior immediately
before, during, and after the defendant's arrest and, if applicable, the results of any
previous mental health assessment of the defendant.
Q: If the magistrate receives credible information that may establish reasonable cause
to believe that the defendant has a mental illness or intellectual disability, what must
the magistrate do?
A: First, the magistrate must determine whether there is reasonable cause to believe that
the defendant has a mental illness or intellectual disability.
If the magistrate determines there is no reasonable cause to believe a defendant has a
mental illness or an intellectual disability, then the magistrate is not required to order an
assessment.

1

See Exhibit 4 for a sample of the Inmate Mental Condition Report to Magistrate.
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If the magistrate determines there is reasonable cause to believe that the defendant has a
mental illness or intellectual disability, then the magistrate should next determine
whether the defendant, in the year preceding the date of arrest for which the defendant
is now being magistrated, has been determined to have a mental illness or intellectual
disability by any of the following experts:
(1) The service provider that contracts with the jail to provide mental health or
intellectual and developmental disability services;
(2) The local mental health authority;
(3) The local intellectual and developmental disability authority; or
(4) Another qualified mental health or intellectual and developmental disability
expert.
If the defendant has not been determined in the past year to have a mental illness or
intellectual disability by any of those experts, then the magistrate shall order one of those
experts to (a) interview and collect information from the defendant, and (b) provide the
magistrate a written report on the interview on a form approved by the Texas
Correctional Office on Offenders with Medical or Mental Impairments 2.
If the defendant has been determined in the past year to have a mental illness or
intellectual disability by any of those experts, then the magistrate and trial court may use
the results of that previous assessment for the remaining procedures in Tex. Code Crim.
Proc. art. 16.22 or 17.032. Tex. Code Crim. Proc. art. 16.22(a)(2).
Q: What happens if the defendant fails or refuses to submit to the interview and
collection of information?
A: The magistrate may then order the defendant to submit to an examination in a jail, or
in another place determined to be appropriate by the local mental health authority or
local intellectual and developmental disability authority, for a reasonable period not to
exceed 21 days. Tex. Code Crim. Pro. art. 16.22(a)(3).
MENTAL HEALTH ASSESSMENT REPORTS
Q: When is the mental health assessment report due to the magistrate?
A: If the defendant is held in custody, the report must be provided to the magistrate not
later than 96 hours after the time the examination order was issued. If the defendant has
been released from custody, the report must be provided to the magistrate not later than

2

See Exhibit 6 for a sample of the Collection of Information Form.
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the 30th day after the date the examination order was issued. Tex. Code Crim. Pro. art.
16.22(b)(1-2)
Q: Who is entitled to the mental health assessment report and who provides the report
to the parties entitled to receive it?
A: The magistrate shall provide copies of the written mental health assessment report to
defense counsel, the attorney representing the state, and the trial court. Tex. Code Crim.
Pro. art. 16.22(b-1).
Q: What must the mental health assessment report contain?
A: The mental health assessment report 3 must include a description of the procedures
used in the collection of the information in the report and the expert's observations and
findings pertaining to:
(1) whether the defendant is a person who has a mental illness or intellectual
disability;
(2) whether there is clinical evidence to support a belief that the defendant may
be incompetent to stand trial and should undergo a complete competency
examination under Code of Criminal Procedure Chapter 46B, Subchapter B;
and
(3) any appropriate or recommended treatment or service. Tex. Code Crim. Pro.
art. 16.22(b-1)(1-3).
Q: What may the mental health assessment report be used for?
A: The magistrate or trial court may use the mental health assessment for various
purposes, including:
-

releasing the defendant on a mental health personal bond (Tex. Code Crim. Pro.
17.032);
resuming criminal proceedings;
resuming or initiating competency proceedings;
consideration during the punishment phase after conviction, or
referring the defendant to a specialty court. Tex. Code Crim. Pro. art. 16.22(c).

Q: Who is responsible for reporting information about mental health assessment
reports?
A: The magistrate, the trial court, and the district clerk or county clerk.
3 Please note that this report is not the same report or form as the Screening Form for Suicide and
Medical/Mental/Developmental Impairments promulgated by Texas Commission on Jail Standards
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-

-

-

The magistrate is required to provide copies of the mental health assessment
report to the defense counsel, the attorney representing the state, and the trial
court (district or county court).
The magistrate should also send the assessment report to the custodian of the
district or county court records—the district clerk or county clerk—for inclusion
in the defendant’s case file.
The number of written assessments will be captured from district and county
courts on Judicial Council Monthly District and County Court Activity Reports,
submitted by district clerks and county clerks.
MENTAL HEALTH PERSONAL BONDS

Q: When is a mental health personal bond required?
A: A magistrate shall release a defendant on a personal bond if the following five
conditions apply:
(1) The defendant is not charged with and has not been previously convicted of a
violent offense (as defined in Tex. Code Crim. Pro. art. 17.032(a));
(2) The defendant has been examined for a mental health assessment report under
Article 16.22;
(3) The mental health assessment report (a) concludes that the defendant has a mental
illness or intellectual disability and is nonetheless competent to stand trial; and (b)
recommends mental health treatment or intellectual and developmental disability
services for the defendant, as applicable;
(4) The magistrate determines, in consultation with the local mental health authority
or local intellectual and developmental disability authority, that appropriate
community-based mental health or intellectual and developmental disability
services for the defendant are available in accordance with Section 534.053 or
534.103, Health and Safety Code, or through another mental health or intellectual
and developmental disability services provider; and
(5) The magistrate finds, after considering all the circumstances, a pretrial risk
assessment, if applicable, and any other credible information provided by the
attorney representing the state or the defendant, that release on personal bond
would reasonably ensure the defendant's appearance in court as required and the
safety of the community and the victim of the alleged offense. Tex. Code Crim.
Pro. art. 17.032(b).
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Q: Must a magistrate impose certain conditions on a mental health personal bond?
A: Unless good cause is shown for not requiring treatment or services, the magistrate
shall require as a condition of release on a mental health personal bond that the defendant
submit to outpatient or inpatient mental health treatment or intellectual and
developmental disability services as recommended by the service provider that contracts
with the jail to provide mental health or intellectual and developmental disability
services, the local mental health authority, the local intellectual and developmental
disability authority, or another qualified mental health or intellectual and developmental
disability expert if the defendant's:
(1) mental illness or intellectual disability is chronic in nature; or
(2) ability to function independently will continue to deteriorate if the defendant does
not receive the recommended treatment or services. Tex. Code Crim. Pro. art.
17.032(c).
Q: May a magistrate impose other conditions on a mental health personal bond?
A: Yes. The magistrate may require the defendant to comply with other conditions that
are reasonably necessary to ensure the defendant's appearance in court as required and
the safety of the community and the victim of the alleged offense. Tex. Code Crim. Pro.
art. 17.032(d).

5
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Guardianship Proceedings: Title 3 Texas Estates Code
Guardianship Background
Q: What is a guardianship?
A: A guardianship is a relationship established by a court of law between a person who
is determined to be incapacitated (an “incapacitated person” provided a guardian is
called a ward) and the person or entity named by the court to help the ward, (called a
guardian). A court may appoint a guardian with either full or limited authority over an
incapacitated person’s actual mental or physical limitations and only as necessary to
promote and protect the well-being of the incapacitated person. Tex. Estates Code
§§1001.001(a) and (b), 1002.012, and 1002.030.
In creating a guardianship that gives a guardian limited authority over an incapacitated
person, the court shall design the guardianship to encourage the development or
maintenance of maximum self-reliance and independence in the incapacitated person,
including by presuming that the incapacitated person retains the capacity to make
decisions regarding the person’s residence. Tex. Estates Code §1001.001(b).
Q: Who is an incapacitated person?
A: An “incapacitated person” is:
1) A minor 1;
2) An adult individual who, because of a physical or mental condition, is
substantially unable to provide food, clothing, or shelter for himself or herself, to
care for the individuals own physical health, or to manage the individual’s own
financial affairs;
3) A person who must have a guardian appointed to receive funds due the person
from any governmental source. Tex. Estates Code §1001.001(b), 1002.017(1), (2)
and (3).
Q: What is a guardianship proceeding?
A: Guardianship proceeding means a matter or proceeding related to a guardianship for
an incapacitated person or any other matter covered by this title. Tex. Estates Code
§1002.15.
1

Please note the focus of this overview concerns creation of a guardianship for an adult.
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Initiating Guardianship Proceedings
Q: Where is the application for guardianship filed?
A: The application for the appointment of a guardian is filed in a court having jurisdiction
and venue. (Probate court, county court at law exercising original probate jurisdiction or
county court if there is no probate court or county court at law exercising original probate
jurisdiction.) Tex. Estates Code §1101.001.
Q: In what court, or courts is Jurisdiction proper for a guardianship proceeding?
A: All guardianship proceedings for an incapacitated person must be filed and heard in
a court exercising original probate jurisdiction. The court exercising original probate
jurisdiction also has jurisdiction of all proceedings related to the guardianship
proceeding as specified in Section 1021.001 of the Texas Estates Code for that type of
court. A probate court may exercise pendant and ancillary jurisdiction as necessary to
promote judicial efficiency and economy. Tex. Estates Code §1022.001(a) and (b).
In a county in which there is a statutory probate court, that court has original jurisdiction
of guardianship proceedings. In a county in which there is no statutory probate court,
but in which there is a county court at law exercising original probate jurisdiction, the
county court at law exercising original probate jurisdiction and the county court have
concurrent original jurisdiction of guardianship proceedings unless otherwise provided
by law. In a county with no statutory probate court or no county court at law exercising
original probate jurisdiction, the county court has original jurisdiction of guardianship
proceedings. Tex. Estates Code §1022.022(a), (b) and (c).
In a county in which there is a statutory probate court, the statutory probate court has
exclusive jurisdiction of all guardianship proceedings, regardless of whether contested
or uncontested. Tex. Estates Code §1022.005(a).
In a county in which there is no statutory probate court, or county court at law exercising
original probate jurisdiction and a matter is contested, the judge may on its own motion
(or must if moved by a party) request assignment of a statutory probate judge to hear a
contested matter, or transfer the contested matter to the district court. If a party moves
for assignment of a statutory probate judge, before the judge of the county court transfers
the contested matter to a district court under this section, the court must grant the motion
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for assignment of the statutory probate judge. If a statutory probate judge is assigned the
judge or a party may request the statutory probate judge be assigned to the entire
proceeding. Tex. Estates Code §1022.003(a), (b), (c), (d), (e), (f), (g), (h), (i) and (j).
In a county in which there is no statutory probate court, but in which there is a county
court at law exercising original probate jurisdiction, when a contested matter arises, the
judge or a party may request transfer of the contested matter to the county court at law.
In addition, the judge of the county court, on its own, or the motion of a party, may
transfer the entire proceeding to the county court at law. Tex. Estates Code §1022.004(a).
Q: What is the proper venue for a guardianship proceeding involving an adult ward?
A: In general, venue for the appointment of a guardian lies in the county where the
proposed ward resides, where he or she is located on the date the application is filed; or
where the principal estate of the ward is located. If more than one county has venue, the
county in which the application was first filed retains venue and jurisdiction. A guardian
or any other interested person who wants to transfer venue must file a written application
in the court in which the guardianship is pending stating the reasons for the request. Tex.
Estates Code §§1022.007, 1023.001(a), .002, .003.
Initiation of Application for Appointment of Guardian
Q: How does an individual make an Application for Appointment of a Guardian for
an adult ward 2?
A: Any person may apply to commence a proceeding for the appointment of a guardian
by filing a written application in a court having jurisdiction and venue. Tex. Estates Code
§1101.001(a).
The application 3 for the appointment of a guardian must contain the information in
Section 1101.001(b) and be sworn to by the applicant. The required information in the
application include, but are not limited to the following:
1) The proposed ward’s name, sex, date of birth, and address;
2) Whether guardianship of the person or estate is sought;

2
3

If the proposed ward is a minor, there are additional requirements.
See Exhibit 8 for a sample of an Application for Appointment of a Permanent Guardian.
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3) The name, relationship, and address of the person the applicant seeks to have
appointed as guardian;
4) Whether the application seeks guardianship of the person or estate, or both;
5) The nature and degree of the alleged incapacity, the specific areas of protection
and assistance requested, and the limitation or termination of rights to be included
in the court’s order of appointment, including:
a. The right of the proposed ward who is 18 years of age or older to vote in a
public election;
b. The proposed ward’s eligibility to hold or obtain a license to operate a
motor vehicle under Chapter 521, Transportation Code; and
c. The right of a proposed ward to make personal decisions regarding
residence;
6) The facts requiring the appointment of a guardian;
7) The interest of the applicant in the appointment of a guardian;
8) The nature and description of any kind of guardianship existing for the proposed
ward in any other state;
9) The name and address of any person or institution having the care and custody of
the proposed ward;
10) The approximate value and description of the proposed ward’s property,
including any compensation, pension, insurance, or allowance to which the
proposed ward may be entitled;
11) The name and address of any person whom the applicant knows to hold a power
of attorney signed by the proposed ward and a description of the type of power of
attorney;
12) For a proposed ward, who is an adult, if known, the applicant should provide:
a. The name of the ward’s spouse, if any, and either the spouse’s address or
that the spouse is deceased;
b. The name of the proposed ward’s parents and either the address, or that the
parent is deceased;
c. The name and age of any of the ward’s siblings, if any, and either their
address or that the sibling is deceased;
d. The name and age of the proposed ward’s children, if any, and either the
child’s address or that the child is deceased; and
e. If there is no living spouse, parent, adult sibling, or adult child of the
proposed ward, the names and addresses of the proposed ward’s other
living relatives within the 3rd degree of consanguinity. Those are:
grandparent or grandchild, great-grandparent, great-grandchild, aunt or
4
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uncle who is sibling of a parent of the proposed ward, niece or nephew of
who is a child of a brother or sister of the proposed ward. Estates Code
§1101.001(a) and (b).
Q: What must be included in the citation for Guardianship Proceedings?
A: On the filing of an application for guardianship, the court clerk shall issue a citation
stating:
1)
2)
3)
4)

The application has been filed;
The name of the proposed ward;
The name of the applicant; and
The name of the person to be appointed guardian as provided in the application,
if that person is not the applicant;
5) The citation must cite all persons interested in the welfare of the proposed ward
to appear at the time and place stated in the notice if the persons wish to contest
the application;
6) The citation shall be posted;
7) The citation must also contain a "clear and conspicuous statement" regarding the
rights provided under Section 1051.252 of the estates code which includes the right
of persons interested in the estate or welfare of a ward or incapacitated person to
be notified of motions, applications or pleadings related to the application or any
subsequent guardianship proceedings. Tex. Estates Code §1051.102.
Q: Who receives citation giving notice of an application for guardianship?
A: After the application is filed, the sheriff or other officer shall personally serve citation
to appear and answer an application for guardianship on:
1) Proposed ward who is 12 years of age or older;
2) The proposed ward’s parents, if the whereabouts of the parents are known or can
be reasonably ascertained;
3) Any court-appointed conservator or person having control of the care and welfare
of the proposed ward;
4) The proposed ward’s spouse, if the whereabouts of the spouse are known or can
be reasonably ascertained; and
5) The person named in the application to be appointed guardian, if that person is
not the applicant;
6) The citation must also contain the statement regarding the right under Section
1051.252 that is required in the citation issued under Section 1051.102. Tex. Estates
Code §1051.103.
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Q: Must the Applicant also Provide Notice?
A: The guardianship applicant, not the clerk is responsible for mailing a copy of the
application and notice containing the information required in the citation issued under
Section 1051.102 by registered or certified mail, return receipt requested, or by any other
form of mail that provides proof of delivery, to the following persons, if their
whereabouts are known or can be reasonably ascertained:
1) Each adult child of the proposed ward;
2) Each adult sibling of the proposed ward;
3) The administrator of a nursing home facility or similar facility in which the
proposed ward resides;
4) The operator of a residential facility or similar facility in which the proposed ward
resides;
5) A person whom the applicant knows to hold a power of attorney signed by the
proposed ward;
6) A person previously designated to serve as a guardian of the proposed ward by a
written declaration;
7) A person designated to serve as a guardian of the proposed ward by a probated
will or written declaration of the proposed ward’s last surviving parent and;
8) Each person named as another relative within the third degree by consanguinity
in the application as required by 1101.001(b)(11) or (13) if the proposed ward has
no living spouse, parent, adult sibling, or adult child;
9) The applicant shall file with the court a copy of the notice, proofs of delivery of the
notice and a sworn affidavit by the applicant that the notice was mailed as required
by subsection (a) and the name of each person to whom notice was mailed if not
shown on the proof of delivery. Tex. Estates Code §1051.104(a) and (b).
Q: When may the court act on application for guardianship?
A: The court may not act on an application for the creation of a guardianship until the
applicant has complied with Section 105.104(b) and not earlier than the Monday
following the expiration of the 10-day period beginning on the date of service of notice
of citation has been made as provided in Sections 1051.102, .103 and .104(a)(1). Tex.
Estates Code §1051.106
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Trial and Hearing Matters
Q: Who has standing to Commence or Contest Proceeding for appointment of a
guardian?
A: Any person has the right to commence a guardianship proceeding, including a
proceeding for complete restoration or modification of a ward’s capacity. Furthermore,
any person has the right to appear and contest creation of a guardianship or appointment
of a specific guardian. A person who has an interest adverse to a proposed ward or
incapacitated person may not file an application for guardianship or contest its creation.
Tex. Estates Code §1055.001.
Q: What procedures apply at hearings?
A: Guardianship hearings are subject to the Texas Rules of Civil Procedure and the Texas
Rules of Evidence, to the extent possible. Additionally, hearings should be conducted on
the record (i.e. in front of a court reporter) in order to preserve the wards’ right to appeal
any decision. Tex. Estates Code §1055.101.
Q: What happens at the hearing for the appointment of a Guardian?
A: At the hearing for the appointment of a guardian, the court shall inquire into the
ability of any allegedly incapacitated adult to:
1)
2)
3)
4)

Feed, clothe, and shelter himself or herself;
Care for his or her own physical health;
Manage his or her property or financial affairs;
Inquire into the qualifications, abilities, and capabilities of the person seeking to
be appointed guardian. Tex. Estates Code §1101.051.

Q: Is a Jury Trial Required?
A: A jury trial is not required for an adjudication of incapacity and an appointment of a
qualified guardian. However, if requested by the ward, a jury trial must be provided.
Tex. Estates Code §1055.052.
Q: If a jury is requested, how many jurors are required?
A: A jury of six is proper to hear a contested guardianship proceeding in a county court
at law. A jury of 12 is proper, if requested, to hear a contested guardianship proceeding
in a statutory probate court. In re Lynch, 35 S.W.3d 162 (Tex. App.—Texarkana 2000, no
pet.)
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Q: May an interested person intervene in a guardianship proceeding?
A: If an interested person seeks to intervene in a guardianship proceeding, that person
must first get the courts permission by filing a motion to intervene in a timely manner
and explain the ground for the intervention. A person who is entitled to notice under
Section 1051.104 is not required to file a motion under this section to intervene. Tex.
Estates Code §1055.003.
Q: Who is an interested person for guardianship proceedings?
A: An interested person means an heir, devisee, spouse, creditor, or any other person
having a property right in or claim against an estate being administered, or a person
interested in the welfare of an incapacitated person. Tex. Estates Code §1002.018.
Q: What is the burden of proof to establish incapacity?
A: The burden of proof in a case where incapacity is contested is upon the person alleging
the capacity. The burden of proof of incapacity in a guardianship proceeding is by clear
and convincing evidence. Tex. Estates Code §1101.101(a).
Q: What Findings and Proof are required for the court to appoint a guardian?
A: Before appointing a guardian of the ward, the court must find the following by clear
and convincing evidence:
1) The proposed ward is an incapacitated person;
2) It is in the best interest of the proposed ward to have a court appointed
person as a guardian of the proposed ward;
3) The rights of the proposed ward or proposed wards property will be
protected by the appointment of a guardian;
4) Alternatives to guardianship that would avoid the need for the
appointment of a guardian have been considered and determined not to be
feasible;
5) Supports and services available to the guardianship that would avoid the
need for the appointment of a guardian have been considered and
determined not to be feasible.
The court must also find by a preponderance of the evidence:
1) The court has venue;
2) That the guardian is eligible to act as guardian and is entitled to
appointment, or, if no eligible person to appointment applies, that the
person appointed is a proper person to act as a guardian;
8
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3) In the case of a minor, that the guardianship is not created for the primary
purpose of enabling a minor to enroll in a school they would not ordinarily
be entitled to enroll; and
4) That the proposed ward is without capacity as provided by this title to care
for himself or herself and to manage his own property. If the court finds
the person is partially incapacitated, then the findings must specifically
state whether the person lacks the capacity, or lacks specific capacity with
support and services, to make personal decisions regarding residence,
voting, operating a motor vehicle and marriage.
The court may not grant an application to create a guardianship unless the applicant
proves each element required by this title. Tex. Estates Code §1101.101.
Q: Must an applicant establish Recurring acts to establish a guardianship?
A: A determination of incapacity of an adult proposed ward, other than a person who
must have a guardian appointed to receive funds due the person from a governmental
source, must be evidenced by recurring acts or occurrences in the preceding six months
and not by isolated instances of negligence or bad judgment. Tex. Estates Code §1101.102.
Q: Is examination by a physician required?
A: Except as provided for in Section 1101.104 concerning when intellectual disability is
the basis of alleged incapacity, for a minor or if a guardianship is necessary to receive
government benefits, no guardianship of an incapacitated person may be created unless
the applicant presents to the court a medical certificate or letter from a physician filed
with the court, based on an examination made within 120 days of filing. The certificate
must:
1) Describe the nature, degree, and severity of the proposed ward’s incapacity,
including any functional deficits regarding the proposed ward’s ability to:
a. Handle business and managerial matters;
b. Manage financial matters;
c. Whether in the doctor’s opinion, the proposed ward has the ability
to safely operate a motor vehicle;
d. Make personal decisions regarding residence, voting, and marriage;
e. Consent to medical, dental, psychological, or psychiatric treatment;
f. The doctor should provide a summary of the proposed ward’s
physical condition, mental functioning and summarize the ward’s
medical history if reasonably available;
9
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2) The evaluation shall state whether improvement in the proposed ward’s
physical condition and mental functioning is possible and, if so, state the
period after which the proposed ward should be reevaluated to determine
whether a guardianship continues to be necessary;
3) State in what manner the proposed ward’s ability to make or communicate
responsible decisions concerning himself or herself is affected by the
proposed ward’s ability to:
a. Understand or communicate;
b. Recognize familiar objects and individuals;
c. Solve problems;
d. Reason logically and;
e. Administer to daily life activities with and without supports and
services;
f. State whether any current medication affects the proposed ward’s
demeanor or ability to participate fully in a court proceeding;
g. Describe the precise physical and mental conditions underlying a
diagnosis of mental disability, and state whether the proposed ward
would benefit from the supports and services and whether the
proposed ward would benefit from supports and services that
would allow the individual to live in the least restrictive setting;
h. State whether a guardianship is necessary for the proposed ward
and whether specific powers or duties of the guardian should be
limited if the proposed ward receives support and services.
If the court determines it is necessary, the court may appoint the necessary physicians to
examine the proposed ward. Tex. Estates Code §1101.103.
Q: What should be in an order appointing a guardian with full authority?
A: An order appointing a guardian with full authority should state:
1)
2)
3)
4)

The name of the person appointed;
The name of the ward;
That the guardian has full authority over the incapacitated person;
If necessary, the amount of funds from the estate the court will allow the
guardian to spend for education and maintenance;
5) Whether the guardian is of the person, estate or both;
6) Whether the incapacity is the result of a mental condition;
7) That the person does not have the capacity to operate a motor vehicle make
personal decisions regarding residence, and to vote in a public election;
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8) Any bond required;
9) If it is a guardianship of the person, or person and estate, right of the
guardian to have the physical possession of the ward and to establish the
ward’s legal domicile;
10) The clerk will issue letters of guardianship to the person appointed when
qualified;
11) An order that grants a guardian rights under Section 1151.051(c) must
include the order found in this section directed to law enforcement for
carrying out the order. Tex. Estates Code §§1101.151, 1101.153. 4
Q: What should be in an order appointing a guardian with limited authority?
A: The order should include:
1) The name of the guardian;
2) The name of the ward;
3) The specific powers, limitations, and duties of the guardian with respect to
the person’s care or management or management of the property
commensurate with the proposed ward’s abilities;
4) The specific rights and powers retained by the ward;
5) Whether the ward is incapacitated because of a mental condition and if so
whether the person retains the right to make personal decisions regarding
residence, the right to vote in a public election, or the eligibility to hold a
driver’s license;
6) May set a time during which a petition for adjudication that the ward may
no longer require the guardianship;
7) That the clerk will issue letters of guardianship to the person appointed
when the person has qualified according to law;
8) An order that includes the right of the guardian to have physical possession
of the ward or to establish the ward’s legal domicile as specified in Section
1151.051(c) must include the language from the section in the order for law
enforcement. Tex. Estates Code §1101.152.
Q: For how long is the guardian appointed?
A: If the physicians letter or certificate under Section 1101.103 states the improvement of
the ward’s physical condition or mental functioning is possible and specifies that the
ward should be reevaluated in less than a year to determine whether it is necessary to
continue the guardianship, then the order must include the date by which the guardian

4

See Exhibit 9 and Exhibit 10 for Court Ordered Instructions and Duties of the Guardian.
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must submit an updated letter or certificate that meets the requirements of that section.
Tex. Estates Code §1101.153(a)(1).
Q: How is the guardian qualified?
A: The guardian should take the oath before a notary or deputy clerk within 20 days
from the order granting letters of guardianship. However, the oath and bond may be
filed later if the order has not been revoked. Tex. Estates Code §1105.003.
Q: When will letters of guardianship be issued?
A: After the oath and bond have been filed, the county clerk will issue letters of
guardianship. Tex. Estates Code §1106.001.
Q: What are the certification requirements for being a guardian?
A: Under section 155.012 of the Texas Government Code, an individual who is a private
guardian; an individual who will provide services to a ward of a private professional
guardian on the guardians behalf, a person other than a volunteer who will provide these
services under the Texas Human Resources Code or under a Department of Aging and
Disability Program must be certified by the Texas Judicial Branch Certification
Commission.
A family member or friend of an incapacitated person is not required to be certified under
these rules.
To qualify, the applicant must meet the following certification requirements:
1)
2)
3)
4)
5)

File applications on forms of the commission;
Pay all required fees;
Be at least 21 years of age;
Be a high school graduate or have a GED equivalent;
Have 2 years of relevant work experience related to guardianship,
or have these education/ training requirements:
a) At least a bachelor’s degree in a field relevant to guardians; or
b) Completion of a Commission approved course curriculum or training
specifically related to guardianship;
c) Successfully pass a Commission approved exam, after no more than 4
attempts;
6) Attest whether applicant has ever been adjudged guilty or pled no contest to a
crime of moral turpitude or other enumerated crimes under the Texas Penal Code;
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7) Attest whether the applicant has been relieved of guardianship responsibilities by
a court, client or employer for actions involving fraud, moral turpitude,
misrepresentation, material omission, misappropriation, theft or conversion;
8) Attest Whether the applicant has been civilly liable or settled a claim involving
allegations of fraud, moral turpitude, misrepresentation, material omission,
misappropriation, theft or conversion on the part of the applicant;
9) Attest whether the applicant has ever been denied certification, or had certification
revoked in Texas or any other jurisdiction;
10) Attest whether the applicant has ever surrendered certification in Texas or any
other jurisdiction;
11) Submit fingerprints to the Department of Public Safety to allow for criminal
history for the Board. Estates Code §1104.251; Government Code §155.001; Texas
Judicial Branch Certificate Commission Rules for Guardianship Certification.
Q: How does a ward have their capacity restored or guardianship modified?
A: A ward or any person interested in the ward’s welfare may file a written application
with the court for an order:
1) Finding that the ward is no longer an incapacitated person and request an
order settling and closing the guardianship;
2) Finding that the ward lacks the capacity, or lacks sufficient capacity with
support and services, to do some or all of the tasks necessary to provide
food, clothing, or shelter for himself, to care for the ward’s own physical
health, or to manage the ward’s own financial affairs and grant additional
powers or duties to the guardian;
3) Finding a complete guardianship should be modified given a ward’s
sufficient capacity, or sufficient capacity to do some of the tasks necessary
to provide food, clothing, or shelter for himself, to care for his own physical
health, or to manage the ward’s own financial affairs the guardianship
should be modified to limit the guardian’s powers or duties and permitting
the ward to care for himself etc. Tex. Estates Code §1202.051.
Q: What is the Judicial Procedure to restore capacity?
A: The court hearing an application for complete restoration of a ward’s capacity or
modification of a ward’s guardianship should generally consider only evidence
regarding the ward’s mental or physical capacity at the time of the hearing that is relevant
to the restoration of capacity or modification of the guardianship. Tex. Estates Code
§1202.151.
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Q: What findings are required to order closing of a guardianship?
A: The court must find by a preponderance of the evidence that the ward is no longer
partially or fully incapacitated. Before limiting the powers granted to or duties required
of a guardian, the court must find by a preponderance of the evidence that the current
nature and degree of incapacity warrants a modification of the guardianship and that
some of the ward’s rights need to be restored, with or without supports and services. Tex.
Estates Code §1202.153.
The court may not grant an order completely restoring a ward’s capacity or modifying a
ward’s guardianship unless the applicant presents to the court a written letter or
certificate from a licensed physician in Texas dated not earlier than the 120th day before
the application to modify is filed or after the application is filed but before a hearing. The
letter must:
1) Describe the nature and degree of incapacity and the doctor’s opinion
whether the ward has the capacity with or without supports and services
to provide food, clothing and shelter for himself, to care for ward’s own
physical health and to manage the financial affairs of the ward;
2) Provide a medical prognosis specifying the estimated severity of any
incapacity;
3) The ward’s ability to make or communicate responsible decisions
concerning himself by the ward’s physical or mental incapacity;
4) State whether any current medication affects the demeanor of the ward or
the ward’s ability to participate fully in court proceeding;
5) Describe the precise physical and mental conditions underlying a diagnosis
of senility, if applicable; and
6) Include any other information required by the court.
In addition, if the court determines it is necessary, it may appoint a physician to examine
the ward in the same manner and extent as a ward is examined by a physician under
Section 1101.104. Tex. Estates Code §1202.152.
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JUVENILE MENTAL HEALTH MATTERS
CHILD WITH A MENTAL ILLNESS
Introduction
Chapter 55 of the Texas Family Code is titled “Proceedings Concerning Children with
Mental Illness or Mental Retardation” and is organized into four subchapters. Subchapter
A, “General Provisions” defines “having a mental illness” by referencing the definition
of “mental illness” in §571.003, Health and Safety Code and sets forth a juvenile court’s
mental health jurisdiction.
Subchapter C covers proceedings for a child unfit to proceed as a result of mental illness
or mental retardation 1, and Subchapter D covers proceedings for a child who lacks
responsibility for conduct as a result of mental illness or mental retardation. Juvenile
unfitness proceedings are similar to adult incompetence proceedings, although broader.
Lack of responsibility as a result of mental illness or mental retardation is most similar to
questions of adult sanity in a judicial proceeding.
This section of this publication centers on Subchapter B mental health proceedings and
does not address unfitness and lack of responsibility proceedings under Subchapters C
and D, Chapter 55, of the Family Code. Subchapter B, titled Child With a Mental Illness,
encompasses a process that has no analogue in adult criminal law. This reflects the
juvenile justice system’s emphasis on rehabilitation and treatment, rather than
punishment.
The first part of this section briefly addresses the screening protocols and rules pertaining
to probation department referrals before the child is seen by a juvenile judge, magistrate,
or referee. The second part addresses rules and procedures once the child has interacted
with the juvenile court itself.

1 Although the Texas Legislature has made efforts to remove the term “mental retardation” and instead use the term
“intellectual disability,” the Legislature has not yet amended the Juvenile Justice Code to reflect the change in
terminology. Therefore, this publication uses the admittedly outdated term.
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Mental Health Screening Upon Referral to a Juvenile Probation
Department and Prior to Judicial Proceedings
Q: Is there a mental health screening protocol that should be followed at intake similar
to suicide?
A: Juvenile probation departments are required to use a mental health screening
instrument designated by the Texas Juvenile Justice Department or provide a clinical
assessment by a licensed mental health professional for all juveniles who receive a formal
referral to the juvenile probation department. Tex. Hum. Res. Code §221.003(a); Title 37,
Tex. Admin. Code §341.500(a).
The mental health screening instrument designated by the Texas Juvenile Justice
Department is the MAYSI-2 health screening instrument.
The individual administering the health screening instrument must have received
training on administering the health screening instrument from the Texas Juvenile Justice
Department. Title 37, Tex. Admin. Code §341.500(c).
Q: When is the MASYI-2 administered?
A: The mental health screening instrument must be administered within 14 calendar
days after the date of the first face-to-face contact between the juvenile and a juvenile
probation officer, if the juvenile is not admitted into detention. Title 37, Tex. Admin. Code
§341.500(b).
If the juvenile is admitted into detention, the detention facility is to administer the mental
health screening instrument within 48 hours of admission [or within 2 hours if the facility
uses the mental health screening instrument to satisfy suicide screening requirements],
and the results are to be sent to the supervising juvenile probation officer. Title 37, Tex.
Admin. Code, §343.404.
A mental health screening instrument must be administered (or a clinical assessment
provided in lieu of the mental health screening instrument) even if a resident is released
from detention before the 48-hour time limit. Title 37, Tex. Admin. Code, § 341.500(a)(3).
Q: What if a child’s scores on the MAYSI-2 indicate mental illness is at issue?
A: If the child’s scores on the mental health screening instrument or clinical assessment
indicate a need for further mental health assessment, the probation department must
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refer the child to the local mental health authority unless the probation department
employs or contracts with a mental health professional. Tex. Fam. Code §51.21(a).
A probation department must report each referral of a child to the local mental health
authority to the Texas Juvenile Justice Department in a format specified by the TJJD. Tex.
Fam. Code §51.21(b).
After Referral to the Juvenile Court
Q: What is the mental health jurisdiction of a juvenile court?
A: Juvenile court jurisdiction to initiate proceedings to order mental health services or
for commitment of a child under Subtitle C or D, Title 7, Health and Safety Code is
expressly granted in §55.02 of the Family Code.
Subtitle C, Title 7 of the Health and Safety Code spans Chapter 571 through 579 of the
Health and Safety Code, and is commonly referred to as the Texas Mental Health Code.
Subtitle D, title 7, Health and Safety Code spans Chapters 591 through 594 of the Health
and Safety Code, and is titled the Persons with an Intellectual Disability Act.
Q: At what stage of proceedings may a juvenile court make inquiry into a child’s
mental health?
A: At any stage of the proceedings, a juvenile court may at its own discretion or upon
the request of the child’s parent or guardian order a child to be examined by a
disinterested, qualified expert to determine whether the child has a mental illness, as
defined by Section 571.003, Health and Safety Code, mental retardation or a chemical
dependency. Tex. Fam. Code §51.20(a).
Although Chapter 55 of the Family Code contains the formal procedures for mental
health commitment of a juvenile, the authority to order a physical or mental examination
at any time under Chapter 51 is much broader. The juvenile court may order a Section
51.20 examination to assist the court with assessing the juvenile’s mental capacity to
participate in rehabilitative programs or to assess what conditions of probation are
appropriate for the child. For example, since 1995, community service is a mandatory
condition of juvenile probation. Under Section 54.04(a) of the Family Code, the court may
excuse community service if the court determines and enters a finding on the order
placing the child on probation that the child is physically or mentally incapable of
participating in the project. Tex. Fam. Code §54.044(a)(1).
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Q: What if the examination ordered under Texas Family Code §51.20(a) leads to a
finding that the child has a mental illness?
A: If the examination ordered under §51.20(a) and any other relevant information shows
there is “reason to believe” the child has a mental illness, intellectual disability, or
chemical dependency, then §51.20(b) requires the probation department to refer the child
to the local mental health authority or to another appropriate and legally authorized
agency or provider for evaluation and services unless the prosecuting attorney has filed a
petition under Family Code §53.03. Tex. Fam. Code §51.20(b).
The probation department must report each referral to a local mental health or mental
retardation (intellectual disability) authority or another agency or provider to the Texas
Juvenile Justice Department in the format specified by the Department. Tex. Fam. Code
§51.20(d).
As of this writing, there is no case law construing the phrase “reason to believe” a child
has a mental illness, intellectual disability, or chemical dependency necessitating a
referral to the local mental health authority. That said, a plain language analysis suggests
the standard is less than probable cause.
Q: When must the juvenile court initiate an inquiry into whether a child has a mental
illness?
A: On a motion by a party, the juvenile court shall determine whether probable cause
exists to believe that a child who is alleged by petition or found to have engaged in
delinquent conduct or conduct indicating a need for supervision has a mental illness. Tex.
Fam. Code §55.11(a).
If the juvenile court finds there is probable cause that the child has a mental illness, the
court shall temporarily stay the juvenile court proceedings and immediately order the
child to be examined under Section 51.20 of the Family Code [see second Q&A above].
Q: What is the difference between a post-petition 51.20 examination ordered under
Family Code Chapter 55 (juvenile mental health proceedings) and a 51.20 examination
ordered when there has been no petition filed and/or no adjudication?
A: A post-petition 51.20 examination ordered by a juvenile court under Chapter 55 must
include expert opinion as to whether the child has a mental illness and whether the child
meets the commitment criteria under Subtitle C, Title 7, Health and Safety Code.
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A 51.20 examination of a child in a juvenile case where the State has declined to file a
petition need not assess whether the child meets commitment criteria. A pre-petition
51.20 examination may be ordered for a variety of reasons, including assessment of
treatment options.
In both contexts, if the child’s fitness to proceed is at issue, the expert appointed to
conduct the evaluation must be qualified under Subchapter B, Chapter 46B, Code of
Criminal Procedure, to examine a defendant in a criminal case. Tex. Fam. Code §51.20(a).
Q: If a juvenile court ordering a mental health examination under Chapter 55
determines that evidence exists to support a finding of mental illness and the child
meets the commitment criteria of Subtitle C, Title 7, Health and Safety Code (see
fourth Q&A above), what are the next steps?
A: If a juvenile court finds that evidence exists to support a finding of mental illness and
the child meets commitment criteria, the juvenile proceedings remain temporarily stayed,
and the juvenile court shall initiate commitment proceedings under §55.13 for temporary
or extended mental health treatment or the juvenile court may refer the child’s case as
provided under §55.14 to another appropriate court. If the juvenile court refers the
commitment proceedings to another appropriate court, then all of the filings and papers
on the child’s mental health are forwarded to the clerk of the receiving court and either
the county attorney or, if a county attorney is unavailable, the district attorney. Tex. Fam.
Code §55.14.
Q: If the juvenile court has already determined that there is evidence supporting a
finding that the child has a mental illness outside of Chapter 55, must an application
for court ordered mental health services still be supported by certificates of medical
examination?
A: Yes and no.
If the juvenile court initiates commitment proceedings for temporary or extended mental
health services, the prosecuting attorney or the attorney for the child may file an
application for court-ordered mental health services under §574.001.
Only a prosecutor may file a sworn application that is not accompanied by a certificate of
medical examination. Tex. Health & Safety Code §574.001.
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The juvenile court shall appoint at least two physicians necessary to examine the child
and to complete the certificates of medical examination required under Health and Safety
Code §574.009. Tex. Fam. Code §55.13(c).
If the attorney for the child files the application, the certificates of medical examination
should be attached to the application. The certificates should have been generated as part
of the earlier §51.20 report. (See fourth Q&A above)
If the juvenile court refers the commitment proceedings to another appropriate court,
then the referral and forwarding papers to the clerk of the receiving court and receiving
prosecutor is deemed by law an application for mental health services under §574.001 of
the Health and Safety Code. Tex. Fam. Code §55.14(b).
Q: If a juvenile court or the court to which a child’s case is referred under §55.12(2)
initiates commitment proceedings, where is the child housed?
A: There is a discrepancy between §55.13 of the Family Code (commitment proceedings
in juvenile court) and §55.14 (referral for commitment proceedings). If the commitment
proceedings are referred and the juvenile is in detention, then the juvenile court shall
forward all filings and papers to the receiving clerk and prosecutor and order the juvenile
released from detention to the child’s home or another appropriate place, order the child
detained in an appropriate place other than a juvenile detention facility, or, if an
appropriate place to release or detain the child other the juvenile detention facility is not
available, then order the child to remain in the juvenile detention facility subject to further
detention orders of the court. Tex. Fam. Code §55.14(a)(3).
There is no release, alternative placement, or remain in place subject to future order
language in §55.13 for commitment proceedings in the juvenile court.
Q: At what point is the stay of juvenile court proceedings lifted?
A: If the juvenile court or the referral court does not order temporary or extended
inpatient mental health services for the child, then the juvenile court shall dissolve the
temporary stay and continue the juvenile court proceedings. Family Code §55.17.
If the juvenile court or referral court orders temporary or extended inpatient mental
health services for the child, then the stay remains in place while the child is hospitalized.
At least one court of appeals has held that when a juvenile court orders involuntary outpatient mental health services, juvenile proceedings are not required to be stayed. T.J.V.
v. State, 899 S.W.2d 379 (Tex. App. – El Paso 1995, no pet.).
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Q: What are the juvenile court’s options after a child is discharged from a mental
health facility?
A: If the child is discharged before reaching the age of 18, the juvenile court may dismiss
the juvenile court proceedings with prejudice or continue with proceedings under this
title as though no order of mental health services had been made. Family Code §55.18.
If the child is still receiving inpatient care at the age of 18 and the child is alleged to have
engaged in delinquent conduct that included a violation of a penal law in Family Code
§53.045 and no adjudication concerning the alleged conduct has been made, the juvenile
court shall transfer all proceedings to a criminal court on the child’s 18th birthday. Tex.
Fam. Code §55.19.
As of September 1, 2017, juvenile probation departments may provide “post-discharge
services”, including mental health services, for up to six months after the date the child
is discharged from probation, regardless of the age of the child. A juvenile board or
juvenile probation department may not require the child to participate in post-discharge
services. Tex. Hum. Res. Code §142.007.
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MENTAL ILLNESS AND INCOMPETENCY TO STAND TRIAL
RAISING THE ISSUE OF INCOMPETENCY TO STAND TRIAL
Q: What is the legal definition of incompetency?
A: A person is incompetent to stand trial if the person does not have: (1) sufficient present
ability to consult with the person’s lawyer with a reasonable degree of rationale
understanding; or (2) a rational as well as factual understanding of the proceeding against
the person. Tex. Code Crim. Pro. art. 46B.003(a).
Q: What is the burden of proof for determining incompetency?
A: A defendant is presumed competent to stand trial and shall be found competent to
stand trial unless proved incompetent by a preponderance of the evidence. Tex. Code
Crim. Pro. art. 46B.003(b).
Q: Who may raise the issue of incompetency in a criminal trial?
A: The defense, prosecution or trial court on its own motion may suggest that the
defendant may be incompetent to stand trial in the criminal matter before the court. Tex.
Code Crim. Pro. art. 46B.004.
Q: Does the motion raising incompetency to stand trial have to assert specific facts?
A: The motion should set forth information that suggests the person does not have (1)
sufficient present ability to consult with the person’s lawyer; or (2) a rational as well as a
factual understanding of the proceedings against the person. The motion may be
supported by an affidavit setting forth the facts upon which the issue of incompetency is
based. Tex. Code Crim. Pro. art. 46B.004(a).
Q: Does the motion have to be in writing?
A: The issue of incompetency should be raised by a written motion; however, the issue
can be raised orally or by circumstances and occurrences made known to the court. Tex.
Code Crim. Pro. art. 46B.004(a).
INFORMAL INQUIRY
Q: Once the suggestion of incompetency is raised by a motion, how should the court
proceed?
A: On suggestion that the defendant may be incompetent to stand trial, the court shall
determine by informal inquiry whether there is some evidence from any source that
1
July 2019

would support a finding that the defendant may be incompetent to stand trial. Tex. Code
Crim. Pro. art. 46B.004(c).
Q: What is the purpose of an informal inquiry?
A: The informal inquiry is an opportunity for the party suggesting incompetence to
provide the court enough evidence of the defendant’s incompetence to require a
competency evaluation. Tex. Code Crim. Pro. art. 46B.004(c).
Q: How does the court conduct an informal inquiry?
A: The court schedules a hearing so that the party suggesting incompetence has an
opportunity to provide some evidence of the defendant’s incompetence. Tex. Code Crim.
Pro. art. 46B.004(c).
Q: What is the burden of proof in an informal inquiry?
A: The court must determine whether there is “some evidence” that may rationally lead
to a conclusion of incompetence. This standard is less than a preponderance of the
evidence, but evidence of mental illness absent of sufficient evidence to support a finding
of incompetence is not enough to satisfy the “some evidence” standard. Sisco v. State, 599
S.W.2d 607 (Tex. Crim. App. 1980); Mata v. State 632 S.W.2d 355 (Tex. Crim. App. 1982).
Q: Does the court have to proceed with an informal inquiry once a party raises a
suggestion of incompetency?
A: No. The court has the discretion to order an examination without a formal inquiry.
Tex. Code Crim. Pro. art. 46B.004(c).
EXAMINATION OF THE DEFENDENT
Q: How does the court proceed after finding enough evidence to support a
determination that the defendant may be incompetent?
A: On the determination that there is some evidence to indicate that the defendant is
incompetent to stand trial, the court must order an examination of the defendant by one
or more qualified experts to determine whether the defendant is incompetent to stand
trial. Tex. Code Crim. Pro. art. 46B.005(a).
Q: How does the court appoint experts to examine the defendant?
A: The court may appoint one or more disinterested experts to: (1) examine the defendant
and report to the court on the competency or incompetency of the defendant; and
(2) to testify as to the issue of competency of the defendant at any trial or hearing
involving that issue. Tex. Code Crim. Pro. art. 46B.021.
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Q: What are the required qualifications of the appointed experts?
A: To qualify for appointment as an expert, a physician must be a psychiatrist or
psychologist with the following credentials:
Psychiatrists:
(1) Be certified by the American Board of Psychiatry and Neurology with added or special
qualifications in forensic psychiatry or have at least 24 hours of specialized training
relating to incompetency or insanity evaluations, and
(2) At least eight hours of continuing education relating to forensic evaluations,
completed in the 12 months preceding the appointment.
(3) Six hours of required continuing education in forensic psychiatry completed in the 24
months preceding the appointment. Tex. Code Crim. Pro. art. 46B.022(a) and (b).
Psychologists:
(1) Be certified by the American Board of Professional Psychology in forensic psychology
or have at least 24 hours of specialized training relating to incompetency or insanity
evaluations, and
(2) At least eight hours of continuing education relating to forensic evaluations completed
in the 12 months preceding the appointment.
(3) Six hours of required continuing education in forensic psychiatry completed in the 24
months preceding the appointment. Tex. Code Crim. Pro. art. 46B.022(a) and (b).
An expert involved in the treatment of the defendant may not be appointed to perform a
competency evaluation. However, the treating physician may evaluate the defendant and
testify for either side. Tex. Code Crim. Pro. art. 46B.021(c).
Q: What factors must the designated expert consider when evaluating the defendant?
A:
A. An expert must consider the defendant’s capacity during a criminal proceeding to:
(1) rationally understand the charges against him/her and the potential
consequences of the pending criminal proceedings,
(2) disclose to counsel pertinent facts, events and states of mind,
(3) engage in a reasoned choice of legal strategies and options,
(4) understand the adversarial nature of the criminal proceedings,
(5) exhibit appropriate courtroom behavior; and
(6) testify
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B. Whether the defendant has a diagnosable mental illness or is a person with an
intellectual disability. This determination must be supported by current indications and
the defendant’s personal history,
C. Whether the identified condition has lasted or is expected to last continuously for at
least one year.
D. The degree of impairment resulting from the mental illness or intellectual disability if
existent, and the specific impact on the defendant’s capacity to engage with counsel in a
reasonable and rational manner; and
E. In the event the defendant is taking psychoactive or other medications:
(1.) whether the medication is necessary to maintain the defendant’s competency,
and;
(2.) what effect, if any, the medication has on the defendant’s appearance,
demeanor, or ability to participate in the proceedings. Tex. Code Crim. Pro. art.
46B.024.
Q: What findings must be included in the designated expert’s report?
A: The report must contain the following:
(1.) The expert’s opinion on defendant’s competency or incompetency to stand
trial or an explanation as to why the expert was unable to state such an opinion.
The opinion may not be based solely on the defendant’s refusal to communicate
during the examination.
(2.) If the expert determines that the defendant is incompetent to stand trial, the
report must include:
(a.) the nature, severity and expected duration of the defendant’s
intellectual disability or mental illness and the impact on the defendant’s capacity
during the criminal proceeding,
(b.) an estimate of the period needed to restore the defendant’s competency
including an opinion as to whether the defendant is likely to be restored to
competency in the foreseeable future, and
(c.) an opinion on the prospective treatment options appropriate for the
defendant.
(3.) The expert must state all clinical observations, findings and opinions on each
specific issue referred to the expert by the court.
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(4.) The expert must state the specific diagnostic criteria utilized to support the
diagnosis.
(5.) Specifically identify any issue that the expert could not provide an opinion.
(6.) Provide in specific terms the purpose of each procedure, technique or test and
each final conclusion.
(7.) Document that the expert clearly explained to the defendant the purpose of
the competency evaluation including any special issues referred to the expert by
the court, that the report will be provided to the court and all parties and that no
physician-patient privilege attaches to the competency evaluation. Tex. Code
Crim. Pro. art. 46B.025.
Q: Should the expert’s report include an opinion of the defendant’s sanity at the time
of the offense?
A: No. The expert’s report should not contain an opinion of sanity at the time of the
offense. A report on sanity at the time of the offence will be submitted in a separate
proceeding specifically related to an insanity plea raised as an affirmative defense
pursuant to Section 2.04 of the Texas Penal Code and Code of Criminal Procedure
Chapter 46(C). Tex. Code Crim. Pro. art. 46B.025(c).
Q: How long does the expert have to submit the report?
A: The expert’s report must be submitted to the court and all parties within 30 days after
the date the expert was ordered to evaluate the defendant. The court has discretion to
grant an extension for good cause. Tex. Code Crim. Pro. art. 46B.026.
Q: How are experts and diagnostic facilities compensated for their services?
A: The county in which the indictment is returned or information is filed must pay for
the services rendered by the expert and the diagnostic facilities. If the services are
provided by an expert who is an employee of the local mental health authority, the county
must pay the authority for the services. The county must reimburse a diagnostic facility
that accepts the defendant for examination for reasonably necessary expenses that are
incidental to the proper examination of the defendant. Tex. Code Crim. Pro. art.
46B.027(a) and (b).
INCOMPETENCY TRIAL
Q: Must incompetency be determined by a jury?
A: An incompetency trial may be held before the court or jury. A jury must make the
final determination if either party requests a jury trial. The court must make the
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determination if neither party requests a jury. Tex. Code Crim. Pro. art. 46B.051(a) and
(b).

Q: May the jury that is impaneled to determine the guilt of innocence of the defendant
determine the issue of incompetency?
A: No. A separate jury must determine the competency of the defendant. Tex. Code Crim.
Pro. art. 46B.051(c).
Q: What is the burden of proof in a competency hearing?
A: The burden of proof in a competency trial is preponderance of the evidence. Tex. Code
Crim. Pro. art. 46B.003(b).
Q: Are peremptory challenges allowed in a competency trial?
A: Yes. A competency hearing is civil in nature therefore Rule 233 of the Texas Rules of
Civil Procedure applies which authorizes six per side in district court and three per side
in county court.
Q: Do the rules of evidence apply?
A: Yes. Although a competency hearing is not technically considered a trial, it is subject
to the same evidentiary rules that govern a trial on the merits. Tex. Code Crim. Pro. art.
46B.008.
Q: How does the court proceed after the defendant is found competent to stand trial?
A: If the court or jury determine that the defendant is competent to stand trial, the court
must continue the trial on the merits. Tex. Code Crim. Pro. art. 46B.053.
Q: How does the court proceed if the defendant is found incompetent to stand trial?
A: If the court or jury finds that the defendant is incompetent to stand trial, the court
must proceed under the Code of Criminal Procedure, Subchapter D which sets forth the
procedures after determination of incompetency.
PROCEDURES AFTER FINDING OF INCOMPETENCY
Q: What are the court’s options upon finding that a defendant is incompetent to stand
trial?
A: The options for the court vary depending upon the nature of the offense, the likelihood
of restoration to competency in the foreseeable future, the threat of danger to others and
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whether or not there is evidence of mental illness or intellectual disability. The court’s
options for placement range from outpatient treatment to maximum security.
(1.) What if the defendant is found likely to be restored to competency within
the foreseeable future?
(a.) Class B Misdemeanor Offense: If the defendant is charged with an
offense punishable as a Class B misdemeanor and the court finds that the
defendant is likely to be restored to competency in the near future, the court may
release the defendant on bail if the judge determines that the defendant is not a
danger to others and may be safely treated on an outpatient basis with the specific
objective of attaining competency to stand trial, and an appropriate outpatient
competency restoration program is available for the defendant.
If defendant is not a danger to others and an appropriate outpatient restoration
program is available the court must (1) release the defendant on bail or continue
the defendant’s release on bail; and (2) order the defendant to participate in an
outpatient program for a period not to exceed 60 days.
The court may order a defendant to participate in an outpatient program only if
the court receives a comprehensive plan that provides for the treatment for
purposes of competency restoration and identifies the person who will be
responsible for providing treatment. The order may require the defendant to
participate in an outpatient program administered by a community center or an
outpatient program administered by any other entity that provides outpatient
competency restoration services and an appropriate prescribed regimen of
medical, psychiatric, or psychological care or treatment. Tex Code Crim. Pro. art.
46B.0711.
(b.) Class A Misdemeanor or Felony Offense: If the defendant is charged
with an offense punishable as a Class A misdemeanor or felony and the court finds
that the defendant is likely to be restored to competency in the near future, the
court may release the defendant on bail if the judge determines that the defendant
is not a danger to others and may be safely treated on an outpatient basis with the
specific objective of attaining competency to stand trial, and an appropriate
outpatient competency restoration program is available for the defendant.
If defendant is not a danger to others and an appropriate outpatient restoration
program is available the court may (1) release the defendant charged with a felony
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on bail or continue the defendant’s release on bail; and (2) order the defendant to
participate in an outpatient program for a period not to exceed 120 days.
If defendant is not a danger to others and an appropriate outpatient restoration
program is available the court must (1) release the defendant charged with a Class
A misdemeanor on bail or continue the defendant’s release on bail; and (2) order
the defendant to participate in an outpatient program for a period not to exceed
120 days.
The court may order a defendant to participate in an outpatient program only if
the court receives a comprehensive plan that provides for the treatment for
purposes of competency restoration and identifies the person who will be
responsible for providing treatment. The order may require the defendant to
participate in an outpatient program administered by a community center or an
outpatient program administered by any other entity that provides outpatient
competency restoration services and appropriately prescribed medical,
psychiatric, or psychological care or treatment, including the administration of
psychoactive medication. Tex. Code Crim. Pro. art. 46B.072.
(2.) How does the court proceed if the defendant is found to be unlikely to be
restored to competency in the foreseeable future?
(a.) If the court or jury finds that the defendant is unlikely to be restored to
competency within the foreseeable future and charges are not dismissed, the court
must release the defendant on bond or proceed subject to Subchapter E of Chapter
46B Code of Criminal Procedure Subchapter E, Chapter 46B Code of Criminal
Procedure sets forth the provisions for a civil commitment with charges pending.
(b.) If the court or jury finds that the defendant is unlikely to be restored to
competency with the foreseeable future and charges are dismissed, the court must
release the defendant on bond or proceed subject to Subchapter F of Chapter 46B
Code of Crimimal Procedure Subchapter F, Chapter 46B Code of Criminal
Procedure sets forth the provisions for a civil commitment with charges dismissed.
Tex. Code Crim. Pro. art. 46B.071(b).
(3.) How does the court proceed if the defendant appears to have a mental
illness?
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If the defendant appears to be mentally ill, Subchapter E, Article 46B.102 provides that
the court must hold a hearing to determine whether the defendant should be courtordered to mental health services under Subtitle C, Title 7, Health and Safety Code. In a
proceeding under Subchapter E for a criminal defendant who may be mentally ill, the
application for court ordered temporary or extended mental health services may not be
required and the Health and Safety Code provisions for notice of hearing do not apply.
Tex. Code Crim. Pro. art. 46B.102.
(4.) What if the defendant appears to have an intellectual disability?
If the defendant appears to have an intellectual disability, the court must hold a hearing
to determine whether the defendant meets the criteria for commitment to a residential
care facility or community based services. The criteria for commitment and rules
governing the proceedings are set forth in Subtitle D, Title 7, Health and Safety Code,
Section 593.052. Tex. Code Crim. Pro. art. 46B.103.
(5.) What if the defendant is charged with a violent crime?
If the defendant is charged with a violent felony listed in Art. 17.032 C.C.P., the court
must commit the defendant to the maximum security unit of a facility operated by the
Texas Department of State Health Services, to an agency of the United States operating a
mental hospital, or to a Department of Veterans Affairs. The initial commitment is for a
period not to exceed 120 days. Tex. Code Crim. Pro. art. 46B.104.
PROCEEDINGS ON RETURN OF DEFENDANT TO COURT
Q: What is the deadline for the defendant’s return to the committing court?
A: The defendant must be returned to the committing court as soon as practicable after
the court receives notice of the proposed discharge from the provider of the competency
restoration program, but not later than the date of expiration of the period of restoration.
Tex. Code Crim. Pro. art. 46B.081.
Q: What determinations must the court make when the defendant is returned to court?
A: Following the defendant’s return to court, the court must make a determination with
regard to the defendant’s competency to stand trial. Tex. Code Crim. Pro. art. 46B.084.
Q: How long does the court have to make the determination of the issue of
incompetency?
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A: The has until the 20th day after the court receives notice of a proposed discharge from
the provider of the jail-based competency restoration program, or the provider of
outpatient competency restoration program. Tex. Code Crim. Pro. art. 46B.084.
Q: What information does the facility provider have to provide the court prior to
discharge?
A: A final report that states the reason for discharge. The report must include a list of all
medications used to treat the defendant. The court must provide copies of the final report
to all parties to allow for the filing of objection to the report. Tex. Code Crim. Pro. art.
46B.084.
Q: May the court make a determination from the report alone without a hearing?
A: Yes. The court may make a determination of competency from the report unless a
party objects to the report in writing or in open court within 15 days after the court and
parties are notified of the report findings. If a party objects to the report, the court must
set a hearing. Tex. Code Crim. Pro. art. 46B.079.
Q: Does the defendant have the right to a jury trial on the issue of competency?
A: Yes. Any party or the court may move for a jury determination on the issue of
competency. If neither party nor the court moves for a jury trial, the hearing is held before
the court. Tex. Code Crim. Pro. art. 46B.084(b).
Q: What actions must the court take if the judge or jury finds that the defendant is
competent to stand trial?
A: The court may resume the criminal proceedings. If the court resumes the proceedings,
the record must reflect that the court has made a judicial determination that the defendant
has regained competency. Tex. Code Crim. Pro. art. 46B.084(d).
Q: What actions must the court take if the defendant is found incompetent to stand
trial due to mental illness?
A: If the court does not dismiss the chargers, the court must conduct civil commitment
proceedings subject to Subtitle C, Title 7, Health and Safety Code. Tex. Code Crim. Pro.
arts. 46B.084(e); 46B.102(a) and (b).
Q: What actions must the court take if the defendant is found incompetent to stand
trial due to an intellectual Disability?
A: If the court does not dismiss the chargers, the court must conduct civil commitment
proceedings subject to Subtitle C, Title 7, Health and Safety Code. Tex. Code Crim. Pro.
arts. 46B.084(e); 46B.102(a) and (b).
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Q: What specific findings must the court make if the defendant is found to be
incompetent to stand trial due to mental illness or an intellectual disability and the
court dismisses the charges?
A: Upon dismissing the case, the court must make a finding that the defendant is
incompetent due to a mental illness or an intellectual disability and transfer the defendant
to the appropriate court for civil commitment proceedings. Tex. Code Crim. Pro. art.
46B.151.
Q: What are the required procedures for extended in-patient mental health services
for incompetency due to mental illness or intellectual disability?
A: Mental Illness - A county or district attorney or other adult may file an application
to renew an order for extended mental health services. The application must explain in
detail why the person requests the renewal. The application to renew an order for inpatient mental health services must also explain in detail why a least restrictive placement
is not appropriate. The application must be accompanied by two certificates of medical
examination for mental illness must be filed with the court as prerequisites to a hearing
on renewal of a civil commitment. The trier of fact must decide the commitment issues.
The subsequent period of commitment may not exceed 12 months. Tex. Health & Safety
Code §574.066.
Intellectual Disability - The defendant must be formally determined to have an
intellectual disability to be eligible for extended or long-term commitment to a residential
care facility or outpatient program. The determination of intellectual disability must be
admitted in evidence in the subsequent civil commitment proceeding. The defendant is
entitled to a jury trial upon the request of either party or upon the courts own motion.
The court’s order must reflect that the defendant is a person with an intellectual disability
and that the evidence demonstrated beyond a reasonable doubt that the person
represents a substantial risk of physical impairment or injury to himself or others, or is
unable to provide for the person’s most basic needs. The order must also state that the
proposed resident cannot be housed in a less restrictive environment and the residential
care facility provides the appropriate services, care, training and treatment. There is no
specified term of commitment; however the commitment may not exceed that the
maximum period of restoration as set forth in Article 46B.0095 Code of Criminal
Procedure. Tex. Code Crim. Pro. art. 46B.103; Tex. Health & Safety Code §§593.052;
593.005(b); 593.050(d) and (e).

11
July 2019

Court Ordered Medication of Incompetent Defendants
Q: Under what authority may a court order a defendant to take medication?
A: The court has authority to order a defendant to take medication pursuant to Health
and Safety Code, Section 574.106 and Article 46B.106 Code of Criminal Procedure. Court
ordered medication proceedings begin with the filing of an application for court ordered
medication.
(1.) Forced Medication Hearings under Health and Safety Code, Section 574.106
(a.) What is the State’s burden of proof? The court may order a defendant
to take psychoactive medications if the State proves by clear and convincing
evidence that the proposed medications are in the defendant’s best interest, the
defendant lacks the capacity to make a decision regarding the administration of
proposed medications and/or the defendant is a danger to himself and others in
the facility where he is being treated.
(b.) What defendants may be subject to Section 574.106? Section 574.106 is
applicable to defendants in custody awaiting trial, incompetent defendants being
held in custody for a period exceeding 72 hours while awaiting transfer to an
inpatient facility, and defendants under an inpatient court order.
(2.) Forced Medication Hearings under Art. 46B.086 C.C.P.
(a.) What is the State’s burden of proof? The court may order a defendant
to take psychoactive medications under Art. 46B.086 C.C.P., if the State proves by
clear and convincing evidence that:
(1.) the proposed medications are medically appropriate, in the best
interest of the defendant and do not present side effects that cause a harm
that is greater than the medical benefit to the defendant;
(2.) the state has a clear and compelling interest in the defendant
being competent to stand trial;
(3.) no other less invasive means of obtaining competency is
available; and
(4.) the prescribed medication will not unduly prejudice the
defendant’s rights. Tex. Code Crim. Pro. art. 46B.086(e).
Q: What defendants may be subject to Article 46B.086?
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A: Art. 46.086 C.C.P. is applicable to the following defendants who have been found
incompetent to stand trial:
(1.) defendants being held in custody in excess of 72 hours awaiting transfer to an
inpatient, residential or outpatient program;
(2.) defendants committed to an inpatient mental health facility or a residential
care facility;
(3.) defendants who remain in a correctional facility following restoration to
competency awaiting further criminal proceedings; or
(4.) defendants who are committed to an outpatient program;
If the State fails to prove that the defendant committed to an inpatient care facility is a
threat to himself and others under Health and Safety Code, Section 574.106, the State may
file a motion for court ordered medication under Art. 46.086 C.C.P. The motion must be
filed within 15 days after the date Judge finds that the Section 574.106 criteria is not
satisfied. The court may order the defendant to take psychoactive medication if the State
proves by clear and convincing evidence that the proposed medications are in the best
interest of the defendant, and the defendant presents a danger to himself and others.
Q: Does the order require the support of medical testimony?
A: Yes. The order for forced medication under Art. 46B.086 C.C.P. must be supported by
the testimony of two physicians. One of the physicians must be the prescribing physician
at the correctional facility and the other must be independent of the proceedings against
the defendant. Tex. Code Crim. Pro. art. 46B.086(d).
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NO: _______________
STATE OF TEXAS

§

VS.

MAGISTRATE FOR

§
§

COUNTY, TEXAS

APPLICATION FOR EMERGENCY DETENTION
I, the undersigned applicant, have reason to believe and do believe that
____________________________________________ evidences a substantial risk of serious harm to himself/herself or others.
This harm is specifically described as follows:

.
I further believe that the risk of harm is imminent unless the person named above is immediately restrained. My belief is derived
from specific recent behavior, overt acts, attempts, or threats which are described in detail as follows:

.
My relationship to the person named above is (describe in detail)

.
Other relevant information:

.
Therefore, I request the Magistrate to issue an order and warrant for emergency detention, pursuant to Chapter 573, Health and
Safety Code, of the person named above.
Applicant’s name and address:

Applicant’s telephone number(s):

_______________________________________
_______________________________________
_______________________________________

Home:
Work:

_______________________________________
Date

_______________________________________________
Signature of Applicant

CAUSE NO.______________

THE STATE OF TEXAS
IN THE BEST INTEREST AND
PROTECTION OF
_________________________________

§
§
§
§
§
§

MAGISTRATE FOR

_______________ COUNTY, TEXAS

MAGISTRATE'S ORDER AND WARRANT FOR
EMERGENCY APPREHENSION AND DETENTION

On the ______ day of ___________________________ , 20_____, came to be considered an
Application for Emergency Detention of the above-referenced person, presented to me
by the Applicant therefor.
After examining the Application and any accompanying relevant information, and after
having interviewed the Applicant if necessary, I find there is reasonable cause to believe:
(1) that the person evidences mental illness; (2) that the person evidences a substantial
risk of serious harm to self or others; (3) that the risk of harm is imminent unless the
person is immediately restrained; and (4) that necessary restraint cannot be accomplished
without emergency detention.
Thus I find that the person meets all four criteria for emergency detention as set forth in
Subsection (b) of Section 573.012, Texas Health and Safety Code.
It is therefore ORDERED that a Warrant be issued for the immediate apprehension and
detention of the person to the nearest appropriate in-patient mental health facility, or if
none is available, to a facility deemed suitable by the mental health authority for this
County, for the preliminary examination in accordance with the provisions of Texas
Health and Safety Code section 573.021.
It is further ORDERED that the Warrant shall serve as the application required in section
573.021(a), and that copies of the Application for Emergency Detention and the Warrant
be immediately transmitted to such facility.
_____________________________________
MAGISTRATE

CAUSE NO.______________

WARRANT
THE STATE OF TEXAS
COUNTY OF
TO ANY PEACE OFFICER OF THE STATE OF TEXAS, GREETINGS:
You are hereby commanded to immediate seize and apprehend
[patient name] and transport same to
[name of facility] in
County, Texas for the purpose of preliminary examination,
as provided in Texas Health and Safety Code Section 573.021.
HEREIN FAIL NOT, but of this writ made due return, showing how you have executed
the same.
WITNESS my official signature, this

day of

, JUDGE
COURT
COUNTY, TEXAS

, 20

.

CAUSE NO.______________

TO:
Name of Person Apprehended
You are being temporarily detained to determine if you are suffering from mental
illness such that you need mental health services for the protection of yourself and
others. The following is the name of number (called the “style) of your case.
NO.

THE STATE OF TEXAS
IN THE BEST INTEREST AND
PROTECTION OF
_________________________________

§
§
§
§
§
§

MAGISTRATE FOR

_______________ COUNTY, TEXAS

Among your rights, you have the right to know the following information.
1. You are being detained at
a. The reasons for your detention are

[name of facility].

b. This temporary detention could result in a longer period of involuntary
commitment to a mental health facility.
2. You have the right to contact an attorney of your own choosing, and the right to a
reasonable opportunity to contact that attorney.
3. If you are not admitted for emergency detention, you have the right to be
transported back to the location of your apprehension or to your place of residence
in Texas or other suitable locations. Unless you are arrested or object to the return.
4. You have the right to be released from detention if the administrator of this facility
where you are being held determines that any one of the follow four criteria for
emergency detention no longer apply:
a. That you are mentally ill; or
b. That you show that a substantial risk of serious harm to yourself or others
would result from your release, as determined either by your behavior or
by evidence of severe emotional distress and deterioration in your mental
condition to the extent that you cannot remain at liberty; or

CAUSE NO.______________

c. That the risk of harm to yourself or to others is imminent unless you are
immediately restrained at this time; or
d. That emergency detention is the least restrictive means by which necessary
restraint may be accomplished.
5. If you talk with or communicate with a mental health professional, those
circumstances may be used in proceedings for further detention.
The above-named person was advised within 24 hours of admission, orally, in simple,
non-technical terms of the above listed types. In addition, the person was informed in
writing of those same rights, in the person’s primary language if possible. If said person
was hearing and/or visually impaired, those rights were communicated through means
reasonably calculated to communicate those rights, in the following manner:

Witness

Peace Officer of Facility Representative

Witness

Title
COPY TO BE RETURNED TO COURT

Notification -- Emergency Detention

NO. ___________________

Date: _______________ Time: _______________

THE STATE OF TEXAS
FOR THE BEST INTEREST AND PROTECTION OF:

_____________________________________

NOTIFICATION OF EMERGENCY DETENTION
Now comes ______________________________, a peace officer with (name of agency) __________________
__________________________________, of the State of Texas, and states as follows:
1. I

have
reason
to
believe
and
do
believe
that
(name
____________________________________ evidences mental illness.

of

person

to

be

detained)

2. I have reason to believe and do believe that the above-named person evidences a substantial risk of serious harm to
himself/herself or others based upon the following:

__________________________________________________________________________________________
__________________________________________________________________________________________
__________________________________________________________________________________________
__________________________________________________________________________________________
__________________________________________________________________________________________
3. I have reason to believe and do believe that the above risk of harm is imminent unless the above-named person is
immediately restrained.

4. My beliefs are based upon the following recent behavior, overt acts, attempts, statements, or threats observed by me or
reliably reported to me:

__________________________________________________________________________________________
__________________________________________________________________________________________
__________________________________________________________________________________________
__________________________________________________________________________________________
5. The names, addresses, and relationship to the above-named person of those persons who reported or observed recent
behavior, acts, attempts, statements, or threats of the above-named person are (if applicable):

__________________________________________________________________________________________
__________________________________________________________________________________________
__________________________________________________________________________________________
__________________________________________________________________________________________
For the above reasons, I present this notification to seek temporary admission to the (name of facility)
_________________________ inpatient mental health facility or hospital facility for the detention of (name of person to be
detained) __________________________ on an emergency basis.
6. Was the person restrained in any way? Yes □ No □
_____________________________________
PEACE OFFICER’S SIGNATURE

BADGE NO. ________________________

Address: ____________________________________________

Zip Code: _______________________

Telephone: ___________________________
A mental health facility or hospital emergency department may not require a peace officer to execute any form other than this
form as a predicate to accepting for temporary admission a person detained under Section 573.001, Texas Health and Safety
Code.

_______________ County Jail
Inmate Mental Condition Report to Magistrate
NAME______________________________ OFFENSE______________________________________
ARRESTING AGENCY: ______________________________________________________________
BOOKING OFFICER_______________________ BOOKING TIME______ DATE________________
The above inmates may have mental health issues based on:
Observation of law enforcement officer at time of arrest
CCQ return show possible match
Self admission by inmate at booking
Subject is violent and appears to be a danger to themselves or others
Medical evaluation by Emergency Room or other Medical Professional
Previous arrest/medical records of the jail
Observation of Jail Staff
No Indication/No Notification Made
Details: ____________________________________________________________________________
____________________________________________________________________________________
____________________________________________________________________________________
____________________________________________________________________________________
As required by law, this notification is made to the magistrate in reference to an observation or report of possible mental illness by the
above listed means. It is required within 12 hours after receiving credible information of reasonable cause to believe that a defendant
committed to the Sheriff’s custody: 1) Has mental Illness 2) Is a person with mental retardation or 3) the observations of the
defendant’s behavior immediately before, during and after the defendants arrest and the results of any previous assessment of the
defendant for mental illness. (Art. 16.22 (a)

MAGISTRATE SIGNATURE: ________________________________________________________
MAGISTRATE NOTIFIED AT______________ ON ________________BY___________________
(Fax-Email-Direct)

OFFICER SENDING NOTIFICATION: ________________________________________________

CAUSE NO. __________________
THE STATE OF TEXAS
VS.
______________________

§
§
§
§
§

MAGISTRATE FOR

__________________ COUNTY, TEXAS

ORDER REQUIRING DEFENDANT TO SUBMIT TO ARTICLE 16.22 ASSESSMENT
The Court finds that, on the ______ day of _______________, 20___, the Court determined that there was
reasonable cause to believe that _______________________________ [defendant], date of birth
___________________________, has a mental illness or is a person with an intellectual disability.
The Court ordered that _________________________________ [LMHA, LIDDA, or other qualified mental illness
or intellectual disability expert] (1) collect information regarding whether the defendant has a mental illness as
defined by Texas Health and Safety Code section 571.003 or is a person with an intellectual disability as defined by
Texas Health and Safety Code section 591.003 and (2) provide the magistrate a written assessment of the information
collected.
The Court further finds that the defendant has refused to submit to the ordered assessment.
IT IS THEREFORE ORDERED that, pursuant to Texas Code of Criminal Procedure 16.22(a)(3), a warrant shall
issue for the immediate apprehension, detention, and transportation of the defendant to (initial and complete one of
the following):
____ _______________________________________ [jail]; or
____ ________________________________ [placed determined by LMHA or LIDDA].
The defendant may be detained for a reasonable period not to exceed 72 hours from the time of apprehension.
SIGNED this _________ day of ______________________, 20___.
______________________________________
Magistrate
City:
_______________________________
County: _______________________________

CAUSE NO. __________________
THE STATE OF TEXAS
VS.
______________________

§
§
§
§
§

MAGISTRATE FOR

__________________ COUNTY, TEXAS

TO: ANY PEACE OFFICER OF THE STATE OF TEXAS
GREETINGS:
You are hereby commanded to apprehend ________________________________________ and transport same to
_______________________________________________________________ for the purpose of assessment under
Texas Code of Criminal Procedure article 16.22.
Herein fail not, but of this writ make due return, showing how you executed same.
Given under my hand this _____ day of _______________ , 20___.
______________________________________
Magistrate
City:
_______________________________
County: _______________________________
........................................................................................................................................................................

OFFICER’S RETURN
Received the _____ day of ___________, 20___, and executed by apprehending the person,
______________________________________,
and
transporting
the
person
to
_________________________________________________________ for assessment under Texas Code of
Criminal Procedure article 16.22.
Date Executed: _______________________ Time:___________________
By: __________________________________
Peace Officer

COLLECTION OF INFORMATION FORM FOR
MENTAL ILLNESS AND INTELLECTUAL DISABILITY
AUTHORITY: Art. 16.22, Code of Criminal Procedure & Sec. 614.0032, Health &Safety Code
Approved by the Texas Correctional Office on Offenders with Medical or Mental Impairments (TCOOMMI)

SECTION I: DEFENDANT INFORMATION

Defendant Name (Last, First):
Date of Birth:

Offense:

CARE Identification # (If available):

SID or CID # (If available):

Last Four Digits of Social Security Number:
Current County or Municipality of Incarceration:

Date of Magistrate Order:

SECTION II: PREVIOUS HISTORY

Has the defendant been determined to have a mental illness or to be a person with an intellectual disability within the last
year?
☐Yes
☐No
☐ Unknown
Date of Previous Assessment (if applicable):
Previous Mental Health and/or Intellectual Disability Assessment Information (if available):

SECTION III:

CURRENT INFORMATION

Most Recent Diagnosis(es) and Date(s) (if available):

At time of the collection of information or as indicated on the jail screening form for suicide and
medical/mental/developmental impairments, is the defendant acutely decompensated, suicidal, or homicidal according to
self-report?
☐Yes- Circle Above
☐No
☐ Not Applicable- Reason
Other relevant information pertaining to mental health and intellectual disability history and/or previous treatment
recommendations:

Observations and Findings Based on Information Collected:
☐Defendant is a person who has a mental illness.
☐Defendant is a person who has an intellectual disability.
☐There is clinical evidence to support the belief that the defendant may be incompetent to stand trial and should
undergo a complete competency examination under Subchapter B, Chapter 46B, Code of Criminal Procedure.
☐Any appropriate or recommended treatment or service:

☐None of the above.
Procedures Used to Gather Information:
SECTION IV: INFORMATION OF PROFESSIONAL SUBMITTING FORM

Name and Credentials of Person Submitting Form:
Date of Submission:
Upon completion of this form, its contents remain confidential as applicable to Health and Safety Code Chapter 614.017
Approved February 2018

COLLECTION OF INFORMATION FORM FOR
MENTAL ILLNESS AND INTELLECTUAL DISABILITY
AUTHORITY: AUTHORITY: Art. 16.22, Code of Criminal Procedure & Sec. 614.0032, Health &Safety Code
Approved by the Texas Correctional Office on Offenders with Medical or Mental Impairments (TCOOMMI)

INSTRUCTIONAL GUIDELINES
This form is not to be confused or supplemented by the “Screening Form for Suicide and Medical/Mental/Developmental
Impairments” as required by the Texas Commission on Jail Standards

Section I: DEFENDANT INFORMATION
 Defendant Name should be filled out by last name followed by first name.
 Offense information should include arresting offense information.
 Date of Birth and last four digits of social security number are to be obtained to assist in validating identity.
 CARE Identification # – If available, this number should be complimentary to the CCQ match.
 SID or CID Number – If available, this number should include the State Identification Number (SID) or the
County Identification (CID) Number.
 List the Current County or Municipality of the current incarceration.
 Date of Magistrate Order should be the date the magistrate signed the order which initiates the timeframes
for completing the collection of information (not later than 96 hours for a defendant in custody; not later than
30 days for a defendant not in custody).
Section II: PREVIOUS HISTORY
 Has the defendant been determined to have a mental illness or to be a person with an intellectual
disability within the last year?
 If Yes – The Magistrate is not required to order the collection of information if the defendant in the
year proceeding the defendant’s applicable date of arrest has been determined to have a mental
illness or to be a person with an intellectual disability by the local mental health authority, local
intellectual and developmental disability authority, or another mental health or intellectual disability
expert described.
 If No – Further collection of information under this form will be necessary for applicable defendants.
 If Unknown - Further collection of information under this form may be necessary for applicable
defendants.
 Previous Mental Health and/or Intellectual Disability Assessment Information and Date - If available,
collect information regarding whether the defendant has a mental illness as defined by Section 571.003, Health
and Safety Code, or is a person with an intellectual disability as defined by Section 591.003, Health and Safety
Code, including, if applicable, information obtained from any previous assessment of the defendant and
information regarding any previously recommended treatment.
Note: Include source of information. Examples are self-report, CARE or CCQ match, or clinical records
available from local mental health authority of local intellectual developmental disability authority.
Section III: CURRENT INFORMATION
 Most Recent Diagnosis(es) and Date(s) - If available, include information here.
 Is the client acutely (at time of assessment or as indicated on the jail screening form for suicide and
medical/mental/developmental impairments) decompensated, suicidal, or homicidal according to
self-report?
 If Yes – select yes.
 If No – select no.
 If Not Applicable – Indicate the reason why here.
Upon completion of this form, its contents remain confidential as applicable to Health and Safety Code Chapter 614.017
Approved February 2018

COLLECTION OF INFORMATION FORM FOR
MENTAL ILLNESS AND INTELLECTUAL DISABILITY
AUTHORITY: AUTHORITY: Art. 16.22, Code of Criminal Procedure & Sec. 614.0032, Health &Safety Code
Approved by the Texas Correctional Office on Offenders with Medical or Mental Impairments (TCOOMMI)

Note: This information may be helpful to the magistrate or judge, as it will allow the magistrate or judge to
know the severity of the defendant’s mental health status for prioritization purposes.
 Other relevant information pertaining to mental health history and/or previous treatment
recommendations – Note: Examples may include the following:
 Previous competency examination results or outcome of examination results;
 Parole, Probation or Pre-Trial Supervision status;
 Military history is applicable to treatment history;
 If this section is not applicable, indicate as such.
 Observations and Findings Based on Information Collected– Select option as appropriate.
Note: Any appropriate or recommended treatment or service – Include whether the defendant warrants a
competency examination, outpatient services, etc. Provide any recommendation for further
assessment/evaluation by higher level clinical providers.
 Procedures Used to Gather Information – Include informational sources used to collect information.
Examples may include: Sources of information such as, self-report, CARE or CCQ match, previous
psychological evaluations, assessments or clinical records available from local mental health authority of local
intellectual developmental disability authority.
Section IV: INFORMATION OF PROFESSIONAL SUBMITTING FORM
 Name and Credentials of Person Submitting Form – Person completing the form along with his or her
credentials, is to be listed here. Note: This form is to be completed by the local mental health authority, local intellectual
and developmental disability authority, or another qualified mental health or intellectual disability expert.
 Date of Submission – Include the date the form is submitted to Magistrate.

Upon completion of this form, its contents remain confidential as applicable to Health and Safety Code Chapter 614.017
Approved February 2018

Office of Court Administration
Current through 9/1/2017

Screening/Assessment for Arrested Defendant with MI/ID
Sheriff/Jailer receives
information that defendant
has MI or ID (Class B or
higher). Ex. CCQ check or
jail screening form.

Arrest

Does the magistrate find
reasonable cause of
defendant MI or ID?

Sheriff/Jailer provides
written/electronic notice to
magistrate within 12 hours
or receipt of information.

Does defendant refuse
assessment?

Defendant on
bond?

Report due within 96 hours
of order

Report due within 30 days
of order

TCCP 16.22(b)

TCCP 16.22(b)

TCCP 16.22(b-1), 16.22(e)

N

Magistrate orders LMHA,
LIDD, or other QMH/ID
assessment.

N

Y

STOP

No assessment required.

Magistrate may order
defendant to jail or another
place for up to 72 hours for
assessment.
TCCP 16.22(a)(3)

Defendant in
jail?

Copies of report to
prosecutor, defense
attorney, and court.
Number of reports monthly
to OCA.

Y

Y

TCCP 16.22(a)(1), 16.22(a)(2)

TCCP 16.22(a)(1)

QMH/ID assesses
defendant for MI or ID and
provides report to
magistrate.

Has defendant
previously been
assessed in past year?

MI:
MH:
ID:
LMHA:
LIDD:
QMH/ID:
TCCP:

Does report show
defendant has MI or ID?
TCCP 17.032(b)(2)-(3)

Y

Is defendant charged
with or convicted of
violent offense?
TCCP 17.032(a)

N

Does magistrate
determine communitybased MH/ID services
are appropriate and
available?

Mental Illness
Mental Health
Intellectual Disability
Local Mental Health Authority
Local Intellectual and Behavioral Disability Authority
Quality Mental Health/Intellectual Disability
Texas Code of Criminal Procedure

Y

Does magistrate
determine defendant
can be safely released?
TCCP 17.032(b)(5)

TCCP 17.032(b)(4)

N

Y

Y
N

STOP

Magistrate shall release defendant on
personal bond and require treatment and
any other reasonable condition of bond.
TCCP 17.032(b)(5), (c), and (d)

No.
IN THE GUARDIANSHIP OF

§
§
___________________________
§
§
AN ALLEGED INCAPACITATED §
PERSON
§

IN THE PROBATE COURT
NUMBER

COUNTY, TEXAS

APPLICATION FOR APPOINTMENT OF
PERMANENT GUARDIAN OF THE PERSON
TO THE HONORABLE JUDGE OF SAID COURT:
NOW COMES, ________________________, Applicant, and files this Application for
Appointment of a Permanent Guardian of the Person of _____________________ (“Proposed
Ward”) pursuant to Section 1101.001 of the Texas Estates Code, and would respectfully show the
Court the following:
PROPOSED INCAPACITATED PERSON
Proposed Ward is an adult (male/female) who was born on (date of birth) and is ___ years
old. Proposed Ward currently resides at (Proposed Ward’s address) where (he/she) can be served.
Proposed Ward’s telephone number is ______________ Proposed Ward is in the care and custody
of ______________________ Proposed Ward is an incapacitated person as defined in Section
1002.017(2) of the Texas Estates Code.
VENUE
This Court has venue over these proceedings because the Proposed Ward resides in
County, Texas, or was located in
County, Texas on the date this application
was filed or the principal estate of the Proposed Ward is located in
County,
Texas.
ALTERNATIVES TO GUARDIANSHIP
As of the date of filing, alternatives to guardianship and available supports and services to
avoid guardianship were considered by applicant. After due consideration of all alternatives to
guardianship and available supports and services it was determined none are feasible or would
avoid the need for a guardianship.
CITATION AND NOTICE
The name, addresses and relationships of those persons required to be served by personal
citation pursuant to Section 1051.103 of the Texas Estates Code, to the best of the applicant’s
knowledge, are as follows:

Name:
Address:
Telephone:
Relationship:

Proposed Ward

Name:
Address:
Telephone:
Relationship:

Parents

Name:
Address:
Telephone:
Relationship:

Spouse

Name:
Address:
Telephone:
Relationship:

Proposed Guardian

The name, addresses and relationships of those persons required to be notice of this
proceeding pursuant to Section 1051.104 of the Texas Estates Code, to the best of the applicant’s
knowledge, are as follows:
Name:
Address:
Telephone:
Relationship:

Adult Child of Proposed Ward

Name:
Address:
Telephone:
Relationship:

Adult Sibling of Proposed Ward

Name:
Address:
Telephone:
Relationship:

Administrator/Operator of Residential Facility

Name:
Address:
Telephone:
Relationship:

Person Holding POA

The name, addresses and relationships of those persons required to be listed in the
application but not required to be served pursuant to Section 1101.001(b)(13)(D) of the Texas
Estates Code, to the best of the applicant’s knowledge, are as follows:
Name:
Address:
Telephone:
Relationship:

Minor Child of Proposed Ward

The name, addresses and relationships of those persons required to be listed in the
application but not required to be served pursuant to Section 1101.001(b)(13)(C) of the Texas
Estates Code, to the best of the applicant’s knowledge, are as follows:
Name:
Address:
Telephone:
Relationship:

Minor Siblings of Proposed Ward
ESTATE

To the best of applicant’s knowledge and belief the estate of the Proposed Ward is de
minimus. The Proposed Ward currently receives $________________in (source of monthly
income).
OTHER GUARDIANSHIPS/POA
To the best of applicant’s knowledge and belief there are no guardianships existing or
pending of any kind for the Proposed Ward in the state of Texas or any other state and the Proposed
Ward has not executed a power of attorney.
PROPOSED GUARDIAN
This application is for the appointment of an eligible and suitable person who is best
qualified to serve as Guardian of the Person for (state name of Proposed Ward) possibly,
______________________ who (is/isnot) related to the Proposed Ward and who is not
disqualified by law to serve as guardian of the person.
DURATION OF GUARDIANSHIP
Applicant requests that the guardianship be granted for an indefinite term. The term of this
guardianship shall be until the Ward is restored to full capacity, dies, or until the Court determines
this matter shall be terminated.

NATURE OF INCAPACITY
According to a (CME or DMR) signed by _________________ a (physician/psychologist)
licensed to practice in the state of Texas, on (date CME/DMR signed) the nature of the Proposed
Ward’s incapacity is that (he/she) suffers with (state diagnosis) and is (totally/partially)
incapacitated. The Proposed Ward is unable to personally initiate, handle or make decisions
concerning (his/her) food, clothing or shelter, or physical health or to manage (his/her) financial
affairs due to (his/her) condition. The Proposed Ward does not have capacity to vote in a public
election, be eligible to hold or obtain a license to operate a motor vehicle or make personal
decisions regarding residence. Therefore, applicant requests the appointment of a guardian and the
granting of the requested powers listed below.
SPECIFIC AREAS OF PROTECTION AND ASSISTANCE REQUESTED
Applicant requests that the proposed guardian have full authority over the person of (name
of Proposed Ward) including, but not limited to, the following rights and powers (name of
Proposed Ward) is referred to as the “Ward” for the purposes of these powers):
1. The power to review, to take possession of and to consent to the disclosure of the Ward’s
medical, dental and healthcare records.
2. The power to apply for, arrange for, and consent to any and all psychological, psychiatric,
medical or healthcare examinations, tests, treatments or evaluations for the Ward, but not
the power to consent to in-patient psychiatric commitment of the Ward.
3. The power to consent to or object to medical, dental and healthcare treatment for the Ward,
including, but not limited to surgery, but not the power or authority to consent to a
sterilization or abortion for the Ward.
4. The power to make decisions regarding the Ward’s residence, including, the power to make
application for, to consent to, and to enroll the Ward in private and public residential care
facilities, including twenty-four (24) hour care facilities or nursing home facilities.
5. The power to apply for and to secure an identification card, social security card or other
identification documents for the Ward.
6. The power to apply for, consent to, and to enroll the Ward in appropriate educational,
vocational and recreational services.
7. The power to apply for and to receive funds from governmental sources for the Ward,
including, but not limited to, Social Security, Social Security Disability, Medicare,
Supplemental Security Income benefits, Medicaid, HUD Section 8 rent subsidies and
Veteran’s benefits.
8. The power to apply for and to consent to governmental services on the Ward’s behalf,
including, but not limited to, food stamps, Medicaid and vocational rehabilitation
programs.
9. The power to consent to the administration of psychoactive medications for the benefit of
the Ward.
10. The power to sign a DO NOT RESUSCITATE ORDER on behalf of the Ward.
11. The power to transport the Ward to an inpatient mental health facility and file for
emergency detention.
LIMITATION OF RIGHTS TO BE INCLUDED IN COURT’S ORDER

Applicant requests that the Proposed Ward’s rights be limited as follows:
1. (name of Proposed Ward) shall no longer have the right to operate a motor vehicle or hold
or obtain a license to operate a motor vehicle under Chapter 521 of the Transportation
Code.
2. (name of Proposed Ward) shall no longer have the right to vote in a public or private
election.
3. (name of Proposed Ward) shall no longer have the right to make decisions involving
(his/her) marital status.
4. (name of Proposed Ward) shall no longer have the right to make decisions or give consent
concerning (his/her) medical, dental and healthcare treatment, tests, examinations or
evaluations.
5. (name of Proposed Ward) shall no longer have the right to make gifts or real or personal
property.
6. (name of Proposed Ward) shall no longer have the right to execute a power of attorney.
7. (name of Proposed Ward) shall no longer have the right to purchase, use, own or possess
firearms.
8. (name of Proposed Ward) shall no longer have the right to enter into contracts.
9. (name of Proposed Ward) shall no longer have the right to make decisions regarding
(his/her) residence.
10. (name of Proposed Ward) shall no longer have the right to personally seek employment,
obtain government assistance or access government benefits or funds.
11. (name of Proposed Ward) shall no longer have the right to exercise the powers and
authority over (his/her) person that are given to the guardian.
PRAYER
WHEREFORE, Applicant requests that notice and citation of this Application be given as
required by law; that a hearing on this Application be set; that an eligible and suitable person, who
is best qualified to serve, be appointed Guardian of the Person of ________________ an adult;
that the Court Order appointing the guardian be effective upon the appointed guardian taking the
oath and giving a bond as required by law; that upon the guardian’s qualification, the Clerk of this
Court shall issue Letters of Guardianship to the appointed guardian; that the Court appoint an
attorney ad litem to represent __________________ and that the Court enter any other orders it
deems necessary and just.
Respectfully submitted,

______________________________
Attorney
Address
SBN:
Telephone
Fax

STATE OF TEXAS
COUNTY OF

§
§
§

BEFORE ME, the undersigned authority, on this day personally appeared
_______________, applicant in the foregoing Application for Appointment of Permanent
Guardian of the Person and known to me to be the person whose name is subscribed to the above
and foregoing application and stated under oath that such application contains a correct and
complete statement of the facts and matters to which it relates and all the contents thereof are true,
complete and correct to the best of applicant’s knowledge.

20

SWORN AND SUBSCRIBED TO BEFORE ME on this ____ day of ______________,
.

______________________________
Notary Public, State of Texas

Cause No. _____ - ______________________
Guardianship of: ____________________________________________
Guardian of the Person and Estate: Court-Ordered Instructions
Thank you for agreeing to accept appointment as the Guardian of the Person and Estate of a minor or
incapacitated individual (the Ward). The Probate Court has chosen to entrust you with the responsibility
of representing the interests of the Ward and managing the Ward’s assets.
As soon as you have qualified, you will be a “fiduciary” – someone who has a legal responsibility to act
for the benefit of another. As a fiduciary, you are expected to act with the utmost care and in the best
interests of the Ward, while also considering the interest of others who have a stake in or claim to the
assets under your management. At times, this may mean acting in a manner contrary to your own
interests. Because being a fiduciary gives rise to certain legal obligations and responsibilities that
require legal expertise, Texas law requires that you continue to be represented by an attorney who will
assist you in representing those for whom you are responsible.
Your activities as Guardian are governed by Texas law and the order appointing you Guardian. Before
you engage in any transactions as Guardian, you must become familiar with the types of allowable
actions you may take under the order and relevant law. These instructions will help you, but they are
only a supplement to the information that has been or will be given to you by your attorney and are not a
substitute for legal advice. Your attorney will help you understand what is required of you as Guardian
of the person and estate. You should consult with your attorney – not the Court – if you have questions,
although you may call the Court when you have a question about your Annual Report.

1. Before the hearing (for cases on the uncontested guardianship docket) or before you leave the
Court after the hearing (for cases on the regular docket):
 You must read these Court-Ordered Instructions and initial each of the 13 boxes in the margins
to indicate you understand the italicized points made in the text to the right of each box.
 You must sign these Court-Ordered Instructions before a notary. The original will be filed
with the Clerk’s Office and put in the file; the Court will make a copy for you to keep and refer
to as you serve as Guardian.
 You must fill out your Initial Report on the Condition and Well-Being of the Ward.
 You must fill out the Guardianship General Information form for the Court’s internal files.
2. Before you leave the Court after the hearing:
 You must address an envelope to yourself, which the Court will use to send you a page you can
attach to these instructions once the specific deadlines for your yearly reports are determined.
 You must take and file your Oath – your signed and sworn (or affirmed) commitment to
“discharge faithfully the duties of guardian.”
 You must file your Initial Report on the Condition and Well-Being of the Ward.
3. You must file your bond within 20 days after the Court signs the order granting letters of
guardianship.
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Letters of Guardianship
Your authority to act on the Ward’s behalf does not begin until you have qualified – which requires both
that (1) you have taken your oath and (2) the Court has approved your bond. At that time, the clerk of
the Court is authorized to issue letters of guardianship to you. These letters serve as evidence to
third parties of your authority to act on the Ward’s behalf. Letters of Guardianship are not
automatically sent when you have qualified; you need to request them from the Clerk’s office.
Letters of guardianship expire one year and four months after the date of issuance unless
renewed. Letters can be renewed and reissued by the clerk of the Court after the Court
approves both the guardian’s Annual Report of the Person and the guardian’s Annual
Account. New Letters of Guardianship are not automatically sent when your Annual Report and
Annual Account are approved. Contact the clerk’s office to order letters of guardianship (see previous
paragraph).

Time-sensitive requirements after you qualify as Guardian of the person and estate
 Texas law includes other key deadlines for guardians of the person and estate that are tied to the
date you qualify to serve as Guardian. The date you qualify is the date when the Court approves your
bond or when you take and file your oath, whichever is later.

1. Within 30 days of the date you qualify, your attorney, on your behalf, must file an Inventory,
Appraisement, and List of Claims. Texas law requires your attorney to review and sign this
inventory. The inventory should reflect the fair market values of the assets as of the date of your
appointment and must be verified by your sworn or affirmed affidavit. This inventory must contain
a complete list of all the real estate located within the State of Texas and must list all personal
property, regardless of where it is located. Texas Estates Code Sections 1154.051-1154.052.1 If at
any time during the administration of this estate you discover additional property, your attorney, on
your behalf, must file a supplemental inventory reflecting the newly acquired assets. Estates Code
Section 1154.101.
2. Within 30 days of the date you qualify, your attorney, on your behalf, must file an application
requesting a monthly or annual allowance to be expended from guardianship funds for the education
and maintenance of the Ward and the maintenance of the Ward’s property – unless an allowance
was ordered at the time you were appointed Guardian or such an allowance is inappropriate. Note
that even though the Court sets a monthly allowance, you still must account for all such
expenditures in the Annual Account. See “Spending guardianship funds” on page 5. Make sure you
keep receipts for all purchases. Please be aware that you may be required to reimburse the estate for
any improper expenditure. See Estates Code Sections 1156.001-1156.004.
3. Within 180 days of the date you qualify, your attorney, on your behalf, must file a written
application for approval of an investment plan for estate assets – unless you invest those funds
according to the investment plan in Estates Code Section 1161.003 (see paragraph below). Your
attorney will help you understand the options and take the appropriate steps.
As Guardian, you have an obligation under Estates Code Section 1161.001 to invest the
ward’s assets that are not immediately necessary for the education, support, and
maintenance of the ward or others the ward supports. You must invest as a prudent
These instructions at times refer to specific sections of the Texas Estates Code, which is the place where statutes
governing Texas guardianship law are collected. We realize that most guardians will choose to rely on their attorneys’
explanations of the statutes and the actions required by the statutes, rather than ever looking at the Estates Code – and
that’s fine. But we have included some statutory references for those guardians who may sometimes want to look at the
actual statutes. You can find a copy of the Estates Code at local law libraries, or online at
http://www.statutes.capitol.texas.gov/.

1
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person would. In general, you may not make any investment without prior Court
approval. However, Section 1161.051 of the Estates Code allows a guardian to have
estate assets invested according to Section 1161.003 of the Code without Court order.
Section 1161.003 allows “safe harbor” investments such as obligations issued by the
United States, tax-supported bonds of the State of Texas or certain bonds of political
subdivision of the State of Texas, and federally insured bank accounts.

4. Claims procedures. In Chapters 1153 and 1157, the Estates Code outlines time-sensitive
requirements for various notices and other actions that are part of the statutory process for Claims
Procedures. These Court-Ordered Instructions do not address any of these requirements. Your
attorney will lead you through the statutory process for Claims Procedures.
5. EVERY YEAR within 60 days of the anniversary of the date of you qualified as Guardian,
two pleadings must be filed:
(1) you must file an Annual Report (“Report on the Condition and Well-Being of a Ward”), and
(2) your attorney, on your behalf, must file a detailed Annual Account.
Failure to file either an Annual Report or an Annual Account may result in your removal as
Guardian and may result in the assessment of fees against you individually and on your bond, and
not from guardianship funds. See below and next pages for more information.
Annual Report (“Report on the Condition and Well-Being of a Ward”)
Texas law requires you – as a Guardian of the Person – to file a report each year that covers a
12-month reporting period, with the reporting period beginning on the date you qualify to serve
as Guardian. The date you qualify is the date when the Court approves your bond or when you
take and file your oath, whichever is later. Texas law requires that your Annual Report be filed
not later than 60 days after the reporting period ends. Once the date you qualify is determined,
the Court will send you a page you can attach to these Court-ordered instructions, indicating
the dates each year that your Annual Report must cover as well as the date each year by which
you must file your sworn or affirmed Annual Report with the County Clerk’s Office.
• In your Annual Report, you must answer each of the questions on the Report form,
including information concerning the Ward’s physical welfare, well-being, progress in
education (if pertinent), and income. You also will note how many times you visited the
Ward in person, and, when you sign the Report, you will declare under penalty of perjury
that the Report is true and correct.
• In your Annual Report, you must swear or affirm either that you have paid your bond
premium for the next reporting year or that you have filed an approved cash bond.
• You may complete and file your Annual Report without the assistance of an attorney.
But note that Texas law requires you to work with your attorney to prepare your Annual
or Final Accounts. Annual Report forms (“Report on the Condition and Well-Being of a
Ward”) are available at the Court’s office or on the Probate Court’s website.
If you have questions about the Annual Report, please call the Guardianship Legal
Assistant at ________________.
• Texas law requires a $25.00 fee for the processing of each Annual Report to determine
whether the guardianship continues to be appropriate, unless an affidavit of inability to
pay costs is on file.
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Annual Account
Each year within 60 days of the anniversary of the date you qualified as Guardian, your attorney,
on your behalf, must file a detailed Annual Account, attaching an affidavit in which you swear
or affirm that the Annual Account is true and correct. Texas law requires that your attorney
must review and sign this accounting. Your attorney will need to get information from you for
the Annual Account before the indicated deadline for filing the Annual Account. You will need
to consult with your attorney about what needs to be done for the Annual Account and when it
needs to be done. Failure to file an Annual Account may result in your removal as Guardian and
may result in the assessment of fees against you individually and on your bond, and not against
the guardianship estate.
 As part of your Annual Account, you must swear or affirm that you have paid your bond
premium for the next accounting period.
 As part of your Annual Account, you must swear or affirm that you have filed all tax
returns and paid all taxes due, with the date, amount paid, and name of the Governmental
entity to whom the taxes were paid.
 If you handle cash assets, the Annual Account must show all receipts and disbursements
that have occurred in the estate during the year. You must show the status of all claims
pending against the estate and the nature and extent of all property currently being
administered by you.
 Any cash or securities in your possession or held by any bank or depository must be
verified by an appropriate letter or certificate. The bank statement dated on the ending
date of the accounting period will suffice for bank accounts.
 If you receive Social Security benefits on the Ward’s behalf, you must attach to your
Annual Account a copy of the most recent Representative Payee Report you filed with
the Social Security Administration (SSA), accounting for your use of those funds. (A
report to SSA is required annually.)

In your role as Guardian of the Estate
1. General powers and duties. As Guardian of the Estate, you must always act in good faith and in
the Ward’s best interests. Your powers and duties are set out in the order appointing you Guardian.
If you are granted full powers, or the authority to manage assets, it is your duty to take possession of
all property belonging to the Ward once you have qualified – but do not act until you have qualified.
A guardian of the estate is entitled to possess and manage all property belonging to the ward; to
collect all debts, rentals, or claims that are due to the ward; to enforce all obligations that are due to
the ward; and to bring and defend suits by or against the ward. Estates Code Sections 1151.101 and
1151.151-1151.155.
2. Previously existing powers of attorney. Any durable powers of attorney previously executed
by the Ward terminate as soon as you have qualified as Guardian of the estate. If the Ward had
executed powers of attorney, talk to your attorney about what’s required of the attorney in fact or
agent under Estates Code Section 751.052.
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3. Accounts for guardianship funds. Place all guardianship funds in one or more separate
accounts in the name of the guardianship – for example, “Jane Doe, as guardian of the estate of
John Doe” – separate from your personal funds. Do not commingle the funds of the guardianship
estate with your personal funds. Retain in a checking account only such funds as are reasonably
necessary for the current support and maintenance of the Ward. Place all additional funds in
interest-bearing accounts at the highest interest rate then available, unless you have an approved
Investment Plan that allows another investment. Make sure all bank accounts are fully insured and
do not exceed the FDIC insurance limits.
4. Spending guardianship funds.
A. Spending guardianship funds under a Court-ordered allowance. If you have a Courtordered allowance, you do not need to get further Court approval before spending those funds for
the purposes that were approved in the Court order. But note the following:
 Funds that are part of a Court-approved allowance may be spent only for the purposes
approved in the Court order setting up the allowance.
 Although the Court sets a monthly allowance, you still must account for all such expenditures
in the Annual Account, and you must keep receipts from all purchases. One exception: In
the rare cases when the Court specifically orders a cash allowance for the Ward, you need
not account for or keep receipts from the Ward’s purchases from the cash allowance.
 The Court does not allow case-management fees to be included as part of an allowance.
Those fees must always be approved separately.

B. Spending other guardianship funds. Consult your attorney about the very few instances when
the law allows an expenditure without Court order. For example, you may pay your bond, pay some
insurance, and pay some taxes without a Court order. For everything else:
 If a particular expense was not approved in the Court order setting up an allowance, you
cannot pay for that expense without first obtaining, through your attorney, a written order of
this Court authorizing the expenditure(s).
 Regardless of purpose, never spend any guardianship funds in excess of your allowance
unless you first obtain, through your attorney, a written order of this Court authorizing the
expenditure(s).

C. Spending ANY guardianship funds. You may be subject to removal and held personally liable
for any unapproved expenditures if you either (1) spend an allowance for purposes not approved in
the Court order setting up the allowance or (2) spend other funds without Court approval.
If necessary, cases may be referred to the District Attorney for prosecution.

5. Non-cash assets (real or personal property). Preserve, protect, and insure (if insurable) all
non-cash assets of this guardianship.
 Your attorney, on your behalf, must obtain a written order of this Court before you attempt to
sell, transfer, lease for more than one year, abandon, or otherwise dispose of any non-cash
asset of this guardianship.
 All personal property of the ward in the State of Texas should remain in Texas unless prior
Court approval is obtained.
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6. Recordkeeping. Maintain an accurate and detailed record of all guardianship income and all
expenditures of guardianship funds. Keep and organize all bank records and all receipts. You will
need all of this information for your Annual Account. Some important specifics:
 Cash withdrawals of guardianships funds are prohibited, except in the rare cases when a
court-ordered allowance specifically allows for the Ward to have a cash allowance.
 Keep and maintain receipts for every purchase.
 Guardianship expenses should be paid for with guardianship funds.
 To be reimbursed for paying a guardianship expense, you must get the Court’s permission –
but reimbursements are discouraged. Reimbursements will never be approved without
receipts.

7. Parents who are guardians of the estate of their minor child. Note that the natural parents
of a minor are obligated to support that child with their own funds, and they may not spend any
guardianship funds – corpus or income – without a Court order. If you, as parent and Guardian, can
satisfy the Court by clear and convincing evidence that you are unable to support your child or
children without unreasonable hardship, you may be allowed to expend funds of the estate for the
ward’s benefit. But no funds may be expended without prior Court approval, and a hearing usually
will be necessary. See Estates Code Section 1156.051.
In your role as Guardian of the Person
1. General powers and duties. The order appointing you as Guardian of the Person and Estate
specifies whether you have been appointed as guardian of the person with limited authority or
guardian of the person with full authority. Guardians of the person with limited authority have only
those powers specifically set forth in the order appointing them. Under Texas law, a guardian of the
person with full authority has the rights and duties set out below:
 The right to have physical possession of the ward and to establish the ward’s legal domicile.
 The duty to provide care, supervision, and protection for the ward.
 The duty to provide the ward with clothing, food, medical care, and shelter as completely as
the Ward’s resources permit.
 The power to consent to medical, psychiatric, and surgical treatment other than the in-patient
psychiatric commitment of the ward. (But the guardian of the person of a ward does have the
power to transport the ward to an inpatient mental health facility for a preliminary
examination in accordance with Subchapters A and C, Chapter 573, Health and Safety Code.)
 If the Ward is an adult, the duty to inform the Ward’s spouse, parents, children, and siblings
as soon as possible if:
 the Ward dies;




the Ward is admitted to a medical facility for acute care for three days or more;
the Ward has moved; or
the Ward is staying at a location other than his or her own residence for more than
one week.

 The duty to provide notice to the Ward in the Ward’s native language, or preferred mode of
communication, each time you file your Annual Report that you are seeking to continue the
guardianship.

2. Previously existing medical powers of attorney. When appointing a guardian of the person, it
is the usual practice of this Court to revoke all known and unknown medical powers of attorney
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previously executed by the Ward. There are some exceptions, which will always be indicated in the
Order appointing the guardian of the person.

3. Working with Court Visitors. Six months after your appointment as guardian, our Guardianship
Coordinator will meet with you and the Ward to discuss how the guardianship is going and to
answer any questions you may have. In addition, a Court Visitor will visit the Ward approximately
once a year to assess the Ward’s physical condition and living conditions.
General information
1. Change of address. You must notify your attorney of any change in the mailing address of either
you or the Ward, and your attorney should notify the Court. You may not move to another state or
be absent from this state for more than three months without Court permission. If the Ward moves
from this County, consult with your attorney about whether the guardianship should be transferred.
2. Moving the Ward to a more-restrictive care facility? You may not move the Ward into a more
restrictive care facility until you provide notice to the Court, the Ward, and any person who has
requested notice, and only after seven business days following the Court’s receipt of the notice. If
nobody has objected to the proposed move, then you may move the Ward.
3. Consult with your attorney. Consult with your attorney on any matter regarding this
guardianship that you do not understand. Failure to follow any of the statutory procedures may lead
to your removal as Guardian, and you may be held personally liable.
4. All pleadings are available on the Clerk’s website, http:. Click on the “Probate” tab and
then on the “Locate a Document” link. Then click on the “Search Online Probate Case Data and
Documents” link and follow the instructions for entering either the Ward’s name or the cause
number. If you use the cause number, you must enter the entire cause number. After clicking
“submit,” click on the underlined cause number to see a list of pleadings – which you can access by
clicking on the “Document Event” link.
When the guardianship is ready to be closed
A guardianship is ready to be closed:
 when the Ward regains competency;
 when the Ward dies; or
 when the Ward reaches 18 years of age, for guardianships based solely on minority.
A guardianship of the estate may also be closed when the Ward’s funds become exhausted, when the
income is negligible, or when the Court determines a guardianship is no longer necessary.
To close a guardianship of the person and estate, you will need to file both a Final Report (with death
certificate attached, if applicable) and a Final Account. If the Ward has regained competency, you will
also need an application seeking to have the Ward declared competent (with a sufficient medical
certificate), along with a hearing and a Court order regarding competency.
Final Account: To close the guardianship of an estate, your attorney, on your behalf, must file a Final
Account. See Estates Code Sections 1204.101-1204.109. Texas law requires that your attorney must
review and sign this accounting. The Final Account must show all property that has come into your
hands since the last Annual Account, as well as the disposition that has been made of any such property.
The Final Account must show the debts that you have paid since the last Annual Account and any debts
that remain outstanding, as well as the reason for their non-payment. If any property remains in your
possession, it should be fully reported and verified in the same manner as for annual accounts.
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After the Court has audited the Final Account and signed an order approving it, the Court will order that
any remaining assets be delivered to whomever the Court has determined is legally entitled to the assets.
You will need to obtain receipts, because once this delivery has been completed, receipts signed by each
person who received the property must be filed with the Court. After all the property has been
accounted for and the receipts of delivery approved, the Court will sign an order closing the
guardianship and relieving you of any future responsibility in connection with the guardianship. Estates
Code Sections 1204.151-1204.152. The closing process for a guardianship of the estate is very
complicated and specifically detailed by Texas law, and you should seek the advice of your attorney
during all steps of the process.
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Cause No. C-1-PB - _____ - ______________________
Guardianship of: ____________________________________________
I swear or affirm that I have read the preceding seven pages of this document (entitled Guardian of the
Person and Estate: Court-Ordered Instructions) and that I understand its contents.
By my initials in the 13 boxes in the margins of this document, I specifically affirm that I understand
the italicized points made in the text to the right of each of the boxes.

_________________________________________________
Signature of person who has been or seeks to be appointed Guardian or Co-Guardian

STATE OF TEXAS
COUNTY OF _______

___________________________
Date

)(
)(
)(

This instrument was sworn or affirmed before me on _____________________________________
by _____________________________________________________________________________.

Notary Public, State of Texas
Notary’s Name Printed:

My commission expires

By my signature, I – the attorney for the person who has been or is seeking to be appointed guardian or
co-guardian – certify that I have discussed with my client(s) the responsibilities of a guardian of the
estate.
Attorney: __________________________________ (signature)
State Bar of Texas No. _______________________

Court-Ordered Instructions for Guardian of the Person and Estate
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Your Duties as Guardian of the Person
#1: Be the Ward’s Advocate
You are often required to speak on behalf of your Ward. You should protect your Ward by:
 Meeting the Ward’s Needs. Make all final decisions for the Ward in residential, medical, and other

matters. (As a Guardian, you cannot place the Ward in an in-patient psychiatric hospital.) By statute,
you have a duty to provide care, supervision, and protection for your Ward and to provide your Ward
with clothing, food, medical care, and shelter as completely as the Ward’s resources permit.
 Visiting Regularly. The Court expects guardians to visit their wards at least once a month.

#2: Submit Annual Report *
The Guardian of the Person’s Annual Report
reports the Ward’s condition to the Court.
When completing the report, remember:
 The Annual Report is required by law.
 Failure to file this report can result in your

removal as Guardian.
 Provide as many details as possible,

using the form provided by the Court.
 Complete, sign under penalty of

perjury, and mail to County Clerk’s
Office. Address is on the form.

Annually

#3: Cooperate with the
Court Visitor
The Court’s goal is to have a Court Visitor
visit the Ward once a year to assess the
Ward’s physical condition & living
conditions. The Ward may be visited more
or less frequently.
 The Court Visitor will want to speak

with the Guardian, too.
 If you can’t meet with the Court Visitor

during the Court visit, the Court Visitor
will attempt to contact you by phone.

 Texas law requires a $25.00 fee for the processing
of each Annual Report to determine whether the
Guardianship continues to be appropriate, unless an
affidavit of inability to pay costs is on file.

#5: Submit Final Report *
#4: Report Address Change

A Final Report must be filed:

The Court needs the current address and
phone number for the Ward & the Guardian.

 when the Ward dies (include a copy of

If the you or the Ward moves, call the
Court at ********* to report the address
change, or mail the information to

 when a minor Ward turns 18 years old;

You cannot move the ward into a more restrictive care
facility unless you first give at least 7 business days’
notice to the Court except in case of emergency.
You may not move to another state or be absent from
this state for more than three months without Court
permission. If the Ward moves from this County,
consult with the Court about whether the guardianship
should be transferred.

the death certificate);
 if the Court accepts your resignation as

Guardian.
Complete, sign under penalty of perjury,
and mail a Final Report to the Travis
County Clerk’s Office. The address is on
the Report form. Use the same Courtprovided form as for the Annual Report, but
check the “Final” Report box near the top of
the first page.

* You may complete and file your Annual or Final Report without the assistance of an attorney. Forms for your Annual or Final
Report of the Person are available on the Court’s website, https://www. or at the Court’s office. If you have questions, call the
Guardianship Legal Assistant at ***********. If you are also Guardian of the Estate, note that Texas law requires that you
work with your attorney to prepare your Annual or Final Accounts.
09/1/2015

